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Agenda F-18 (Summary)
Rules

September 1998

SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial
Conference:

1. Approve the proposed amendments to Bankruptcy Rules 1017, 1019, 2002, 2003,
3020, 3021, 4001, 4004, 4007, 6004, 6006, 7001, 7004, 7062, 9006, and 9014

and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress
in accordance with the law ........................................... pp. 2-6.

2. Approve proposed action on eight rules-related items contained in the National
Bankruptcy Review Commission's report, including proposed action on the
Commission's Recommendation 1.3.1, which is set out in the report of the
Committee on the Administration of the Bankruptcy System.............. pp. 6-16

3. Approve the proposed amendments to Civil Rule 6(b) and Form 2 and transmit
them to the Supreme Court for its consideration with the recommendation that
they be adopted by the Court and transmitted to Congress in accordance with
the law ...................................................... p. 18

4. Approve the proposed amendments to Criminal Rules 6, 11, 24, and 54 and
transmit them to the Supreme Court for its consideration with the recommen-
dation that they be adopted by the Court and transmitted to Congress in
accordance with the law....................................... pp. 22-25

The remainder of the report is submitted for the record, and includes the following items
for the information of the Conference:

Rules Governing Attorney Conduct ............................... pp. 28-29

Shortening the Rulemaking Process ................................... p. 29

Report to the Chief Justice ......................................... p. 29

Status of Proposed Amendments ..................................... p. 29

NOTICE
I NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

I CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.
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Agenda F-18
Rules

September 1998

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure met on June 18-19, 1998. The

Department of Justice was represented by Eric H. Holder, Deputy Attorney General and Deborah

S. Smolover, Assistant to the Deputy Attorney General, who attended part of the meeting.

Representing the advisory rules committees were: Judge Will L. Garwood, chair, and

Professor Patrick J. Schiltz, reporter, of the Advisory Committee on Appellate Rules; Judge

Adrian G. Duplantier, chair, and Professor Alan N. Resnick, reporter, of the Advisory Committee

on Bankruptcy Rules; Judge Paul V. Niemeyer, chair, and Professor Edward H. Cooper, reporter,

of the Advisory Committee on Civil Rules; Judge W. Eugene Davis, chair, and Professor David

A. Schlueter, reporter, of the Advisory Committee on Criminal Rules; and Judge Fern M. Smith,

chair, and Professor Daniel J. Capra, reporter, of the Advisory Committee on Evidence Rules.

Participating in the meeting were Peter G. McCabe, the Committee's Secretary; Professor

Daniel R. Coquillette, the Committee's reporter; John K. Rabiej, Chief, and Mark D. Shapiro,

Deputy Chief of the Administrative Office's Rules Committee Support Office; Thomas E.

Willging and Marie Leary of the Federal Judicial Center; Professor Mary P. Squiers, Director of

NOTICE -

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.



the Local Rules Project; and Bryan A. Garner and Joseph F. Spaniol, consultants to the

Committee.

FEDERAL RULES OF APPELLATE PROCEDURE

The Advisory Committee on Appellate Rules presented no items for the Committee's

action. A comprehensive revision of the appellate rules is now before Congress and will take

effect on December 1, 1998, unless Congress acts otherwise. The advisory committee approved

proposed amendments to several rules, but stayed further action on them until the bench and bar

have had an opportunity to become familiar with the restylized rules and until a sufficient

number of proposed amendments are accumulated in the future to be forwarded to the Committee

for its consideration. 7

The advisory committee did remove several items from its study agenda, including

proposals governing use, electronic dissemination, citation, and precedential value of

unpublished opinions. The committee understands that other committees of the Judicial

Conference are examining practices governing unpublished opinions, but it was convinced that

no rule amendments on the items were advisable at this time.

FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Rules submitted proposed amendments to

Bankruptcy Rules 1017, 1019,2002, 2003, 3020,3021,4001,4004,4007,6004, 6006,7001, U
7004, 7062, 9006, and 9014 together with Committee Notes explaining their purpose and intent.

The proposed amendments to Rule 1017 (Dismissal or Conversion of Case; Suspension)

would specify the parties who are entitled to a notice of a United States trustee's motion to

,- r~~~~~~~~~~~~~~~~~~~~~7
dismiss a voluntary chapter 7 or chapter 13 case based on the debtor's failure to file a list of t J
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creditors, schedules, or statement of financial affairs. Instead of sending a notice of a hearing in

a chapter 7 case to all creditors, as presently required, the notice would be sent only to the debtor,

the trustee, and any other person or entity specified by the court.

The proposed amendments to Rule 1019 (Conversion of Chapter 11 Reorganization Case,

Chapter 12 Family Farmer's Debt Adjustment Case, and Chapter 13 Individual's Debt

Adjustment Case to Chapter 7 Liquidation Case) would: (1) clarify that a motion for an

extension of time to file a statement of intention regarding collateral must be filed or made orally

before the time specified in the rule expires; (2) provide that the holder of a postpetition,

preconversion administrative expense claim is required to file a request for payment under

§ 503(a) of the Code, rather than a proof of claim under Rule 3002; (3) provide that the court

may fix a time for filing preconversion administrative expense claims; and (4) conform the rule

to the 1994 amendments to § 502(b)(9) of the Code and to the 1996 amendments to Rule

3002(c)(1) regarding the 180 day period for filing a claim by a governmental unit.

Rule 2002(a)(4) (Notices to Creditors, Equity Security Holders, United States, and United

States Trustee) would be amended to delete the requirement that notice of a hearing on dismissal

of a chapter 7 case based on the debtor's failure to file required lists, schedules, or statements

must be sent to all creditors. The amendment conforms with the proposed amendment to Rule

1017, which requires that the notice be sent only to certain parties.

The proposed amendments to Rule 2003(d) (Meeting of Creditors or Equity Security

Holders) would require the United States trustee to mail a copy of the report of a disputed

election for a chapter 7 trustee to any party in interest that has requested a copy of it. The

amendment gives a party in interest ten days from the. filing of the report -rather than from the

date of the meeting of creditors-to file a motion to resolve the dispute.

Rules-Page 3



Li
The proposed amendments to Rule 3020(e) (Deposit; Confirmation of Plan in a Chapter 9

Municipality or a Chapter 11 Reorganization Case) would automatically stay for ten days an

order confirming a chapter 9 or chapter 11 plan so that parties will have sufficient time to request

a stay pending appeal.

Rule 3021 (Distribution under Plan) would be amended to conform to the amendments to

Rule 3020 regarding the 10-day stay of an order confirming a plan in a chapter 9 or chapter 11

case.

A new subdivision (a)(3) would be added to Rule 4001 (Relief from Automatic Stay;

Prohibiting or Conditioning the Use, Sale, or Lease of Property; Use of Cash Collateral;

Obtaining Credit; Agreements) that would automatically stay for ten days, unless the court orders

otherwise, an order granting relief from the automatic stay so that parties will have sufficient

time to request a stay pending appeal.

The proposed amendments to Rule 4004(a) (Grant or Denial of Discharge) would clarify

that the deadline for filing a complaint objecting to discharge under § 727(a) of the Code is 60

days after the first date set for the meeting of creditors, whether or not the meeting is actually

held on that date. Rule 4004(b) is amended to clarify that a motion for an extension of time for

filing a complaint objecting to a discharge must be filed before the time specified in the rule has

expired.

Rule 4007 (Determination of Dischargeability of a Debt) would be amended to clarify

that the deadline for filing a complaint to determine dischargeability of a debt under § 523(c) of

the Code is 60 days after the first date set for the meeting of creditors, whether or not the meeting

is actually held on that date. The rule is also amended to clarify that a motion for an extension of

time for filing a complaint must be filed before the time specified in the rule has expired.

Rules-Page 4



gr Rule 6004(g) (Use, Sale, or Lease of Property) is added to automatically stay for ten days,

unless the court orders otherwise, an order authorizing the use, sale, or lease of property, other

than cash collateral, so that parties will have sufficient time to request a stay pending appeal.

A new subdivision (d) would be added to Rule 6006 (Assumption, Rejection and

Assignment of Executory Contracts and Unexpired Leases) that would automatically stay for ten

days, unless the court orders otherwise, an order authorizing the trustee to assign an executory

contract or unexpired lease under § 365(f) of the Code, so that a party will have sufficient time to

request a stay pending appeal.

The proposed amendments to Rule 7001 (Scope of Rules of Part VII) would recognize

that an adversary proceeding is not necessary to obtain injunctive relief when the relief is

provided for in a chapter 9, chapter 11, chapter 12, or chapter 13 plan.

The proposed amendments to Rule 7004(e) (Process; Service of Summons, Complaint)

would provide that the 10-day time limit for service of a summons does not apply if the summons

is served in a foreign country.

The proposed amendments to Rule 7062 (Stay of Proceedings to Enforce a Judgment)

L- would delete the references to the additional exceptions to Rule 62(a) of the Federal Rules of

K Civil Procedure. The deletion of these exceptions, which are orders in a contested matter rather

than in an adversary proceeding, is consistent with amendments to Rule 9014 that render Rule

7062 inapplicable to a contested matter.

Rule 9006(c)(2) (Time) would be amended to conform to the abrogation of Rule

1017(b)(3).

Rule 9014 (Contested Matters) would be amended to delete the reference to Rule 7062

from the list of Part VII rules that automatically apply in a contested matter.

Rules-Page 5



The Committee concurred with the advisory committee's recommendations. The a

proposed amendments to the Federal Rules of Bankruptcy Procedure, as recommended by your

Committee, are in Appendix A together with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed

amendments to Bankruptcy Rules 1017, 1019, 2002,2003, 3020, 3021, 4001,

4004, 4007, 6004, 6006, 7001, 7004, 7062, 9006, and 9014 and transmit them to

the Supreme Court for its consideration with the recommendation that they be

adopted by the Court and transmitted to Congress in accordance with the law.

National Bankruptcy Review Commission

The Bankruptcy Reform Act of 1994 contained a provision authorizing the creation of a

National Bankruptcy Review Commission to "investigate and study issues and problems" and

report to Congress, the Chief Justice, and the President its findings and conclusions "together f
with its recommendations for ... legislative and administrative actions." The Commission filed

its final report, containing 172 recommendations, on October 20, 1997. As part of a judiciary-

wide effort, the advisory committee was requested to review and exercise primary committee

jurisdiction over eight specific items in the report that might affect the Bankruptcy Rules. The

rules-related Commission recommendations are set out below with the advisory committee's

discussion and recommendations following. The Committee concurred with the advisory

committee's recommendations, including the one on Commission Recommendation 1.3.1

relating to reaffirmation agreements and the treatment of secured debt. That recommendation is

set out in the report of the Committee on the Administration of the Bankruptcy System at Agenda

F-4.

Chapter 1: Consumer Bankruptcy - System Administration

Recommendation 1.1.4: Rule 9011

The Commission endorses the amended Rule 9011 of the Federal Rules of Bankruptcy L
Procedure, to become effective on December 1, 1997, which will make an attorney's

Rules-Page 6



presentation to the court of any petition, pleading, written motion, or other paper a
l,_. certification that the attorney made a reasonable inquiry into the accuracy of that

information, and thus will help ensure that attorneys take responsibility for the
information that they and their clients provide.

L

Recommendation: That the Judicial Conference express thanks for the
endorsement of the 1997 amendments to Rule 9011 and follow the procedures set
forth in the Rules Enabling Act, 28 U.S.C. §§ 2071 - 2077, for considering further
amendments and recommending them to the Supreme Court.

r Rationale for Rules Committee Recommendation

The Advisory Committee on Bankruptcy Rules drafted and proposed the amended rule

S.~ and recognizes that the current rule implicitly may include an obligation on the part of the

debtor's attorney to make reasonable inquiry into the facts reported on the schedules, statements,

lists and amendments, even though these documents are signed only by the debtor.

The Judicial Conference recommended the amended rule to the Supreme Court in

October 1996.

The Advisory Committee on Bankruptcy Rules at its October 1998 meeting will consider

amending the rule further to expressly provide that the attorney's obligation to make reasonable

L_,' inquiry extends to a debtor's schedules, lists, statements, and amendments thereto. If the

2' advisory committee detennines that any amendments should be proposed, the Rules Enabling

Act (28 U.S.C. § 2071 et seq.) specifies the procedures by which the amendments would become

effective.

Chapter 2: Partnerships

Recommendation 2.3.2 Consent of Former Partners

The Bankruptcy Code and Rules should be amended to clarify that, notwithstanding
Recommendation 1 (defining "general partner"), a former general partner of a partnership
is not, absent a specific court order to the contrary, required to consent to a voluntary
petition by a partnership, to be served with a petition or summons in an involuntary case

Rules-Page 7



against a partnership, or to perform the duties of disclosure or procedural duties imposed

on a general partner of a debtor partnership.

Recommendation: That the Judicial Conference urge Congress, if it enacts

legislation, to defer to the provisions of the Rules Enabling Act for any procedural C

rules that may be required to implement changes in the Bankruptcy Code. Li

Rationale for Rules Committee Recommendation 17

The Advisory Committee on Bankruptcy Rules, as a policy matter, does not anticipate

legislation but only proposes rules to implement legislation that has been enacted. In accordance

with this policy, the Advisory Committee on Bankruptcy Rules at its March 1998 meeting

adopted a "wait and see" position concerning this recommendation.

At its March 1994 meeting, the Judicial Conference restated to Congress the

Conference's opposition to legislation that would amend the federal rules of procedure without {

following the procedures prescribed in the Rules Enabling Act, 28 U.S.C. §§ 2071 - 2077. -

JCUS-MAR 94, p.14 .

Recommendation 2.3.2 clarifies that the expanded definition of "general partner" set out J

in the preceding recommendation (Recommendation 2.3.1) is not intended to encumber the F
commencement of voluntary or involuntary bankruptcy cases by or against a partnership by

involving in the pleadings and service of process partners that have withdrawn from the

partnership. Likewise, this recommendation relieves former partners of disclosure duties, unless 1

the court orders otherwise.

This recommendation would require amending Rules 1004 and 1007(g) of the Federal

Rules of Bankruptcy Procedure, but only if Congress were to amend the Bankruptcy Code by V
enacting the revised definition of "general partner" also recommended by the Commission.

Although Congress has the authority to enact procedural rules for the courts directly, the Judicial

Rules-Page 8



LI

Conference traditionally has opposed such congressional initiatives and exhorted Congress to
L

defer to the provisions of the Rules Enabling Act.

L Chapter 2: General Issues in Chapter 11

Recommendation 2.4.9 Employee Participation in Bankruptcy Cases
L

Changes to Official Forms, the U.S. Trustee program guidelines and the Federal Rules of
Bankruptcy Procedure, are recomnmended to the Administrative Office of the U.S. Courts,
the Executive Office of the U.S. Trustee, and the Rules Committee, as appropriate, in order
to improve identification of employment-related obligations and facilitate the participation
by employee representatives in bankruptcy cases. The Official Forms for the bankruptcy
petition, list of largest creditors, and/or schedules of liabilities should solicit more specific
information regarding employee obligations. The U.S. Trustee program guidelines for the
formation of creditors' committees should be amended to provide better guidance
regarding employee and benefit fund claims. The appointment of employee creditors'
committees should be encouraged in appropriate circumstances as a mechanism to resolve
claims and other matters affecting the employees in a Chapter 11 case.

Recommendation: That the Judicial Conference inform Congress that the
schedules that must be filed by a debtor (Official Form 6) already require
disclosure of employee-related obligations and that action on the Commission's
recommendation is unnecessary.

Rationale for Rules Committee Recommendation

The Advisory Committee on Bankruptcy Rules at its March 1998 meeting considered

whether to refer this recommendation to its Subcommittee on Forms with instructions to draft

proposed amendments to the official forms. The advisory committee determined that disclosure

of employee-related obligations such as wages, benefits, and pension fund obligations already is

required by the current schedules and, accordingly, that no amendments are necessary.
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Chapter 2: General Issues in Chapter 11

Recommendation 2.4.10 Enhancing the Efficacy of Examiners and Limiting the Grounds

forAppointmentofExaminersinChapter11Cases
LJ

Congress should amend section 327 to provide for the retention of professionals by

examiners for cause under the same standards that govern the retention of other

professionals.

The Advisory Committee on Bankruptcy Rules of the Judicial Conference should consider

a recommendation that Federal Rule of Bankruptcy Procedure 2004(a) be amended to

provide that "On motion of any party in interest or of an examiner appointed under section

1104 of title 11, the court may order the examination of any entity."

Congress should eliminate section 1104(c)(2), which requires the court to order

appointment of an examiner upon the request of a party in interest if the debtor's fixed,

liquidated, unsecured debts, other than debts for goods, services, or taxes or owing to an

insider, exceed $5,000,000.

Recommendation: That the Judicial Conference: (a) restate its support for F
limiting the circumstances under which a trustee or trustee's own firm can be

retained as a professional by the trustee but take no position on this p
recommendation to permit examiners to retain professionals under the same E

standards that govern the retention of other professionals, because such a change

in substantive bankruptcy law concerns a matter of public policy that is best

addressed by Congress; and (b) with respect to the recommendation to consider an L
amendment to Rule 2004, note that the recommendation is addressed directly to

the Advisory Committee on Bankruptcy Rules, which has considered the matter

and determined, for the time being, simply to monitor any case law that develops

and, accordingly, urge Congress to defer to the provisions of the Rules Enabling

Act, 28 U.S.C. §§ 2071 - 2077. r
Rationale for Rules Committee Recommendation

The Advisory Committee on Bankruptcy Rules at its March 1998 meeting considered this

recommendation and declined to consider at this time proposing an amendment to Rule 2004 to l

include an examiner among those who may request an order authorizing an examination under

Rule 2004, in part because the almost unlimited scope of such examinations conflicts with the

limited duties of an examiner under section 1106(b) of the Bankruptcy Code. The advisory
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committee will monitor any case law that develops on the issue, so the advisory committee can

reconsider its position, if appropriate.

do The Judicial Conference has no prior position concerning the Commission's proposals for

r amending the Bankruptcy Code to provide for the retention of professionals by examiners and

limit the grounds for appointment of examiners in cases under chapter 11. At its March 1994

L meeting, however, the Judicial Conference approved a recommendation of the Committee on the

Administration of the Bankruptcy System that the circumstances under which a trustee, or

trustee's firm, may also be retained as a professional by the trustee be restricted to four specific

circumstances and agreed to seek a legislative amendment at an appropriate time. JCUS-MAR

94, p. 11. At its March 1994 meeting, the Judicial Conference also restated to Congress the

Conference's opposition to legislation that would amend the federal rules of procedure without

following the procedures prescribed in the Rules Enabling Act, 28 U.S.C. §§ 2071 - 2077.

Chapter 2: Small Business Proposals

Recommendation 2.5.2 Flexible Rules for Disclosure Statement and Plan
L.

Give the bankruptcy courts authority, after notice and hearing, to waive the requirementsL for, or simplify the content of, disclosure statements in small business cases where the
benefits to creditors of fulfillment of full compliance with Bankruptcy Code § 1125 are
outweighed by cost and lack of meaningful benefit to creditors which would exist if the full
requirements of § 1125 were imposed:

- The Advisory Committee on Bankruptcy Rules of the Judicial Conference ("Rules
Committee") shall be called upon to adopt, within a reasonable time after enactment,
uniform safe-harbor standard forms of disclosure statements and plans of reorganization
for small business debtors, after such experimentation on a local level as they deem

L appropriate. These forms would not preclude parties from using documents drafted by
themselves or other forms, but would be propounded as one choice that plan proponents
could make, which if used and completed accurately in all material respects, would be
presumptively deemed upon filing to comply with all applicable requirements of
Bankruptcy Code §§ 1123 and 1125. The forms shall be designed to fulfill the most
practical balance between (i) on the one hand, the reasonable needs of the courts, the U.S.

ho Trustee, and creditors and other parties in interest for reasonably complete information to
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arrive at an informed decision and (ii) on the other hand, appropriate affordability, lack of

undue burden, economy and simplicity for debtors; and L.

Repeal those provisions of 11 U.S.C. § 105(d) which are inconsistent with the proposals

made herein, e g., those setting deadlines for filing plans.

Amend the Bankruptcy Code to expressly provide for combining approval of the disclosure

statement with the hearing on confirmation of the plan.

C
Recommendation: That the Judicial Conference express support for authorizing

the bankruptcy courts to exercise greater flexibility in managing small business

cases under chapter 11, but urge Congress, if it enacts legislation, to defer to the

provisions of the Rules Enabling Act, 28 U.S.C. §§ 2071 - 2077, for any

procedural rules or official forms that may be required to implement changes in

the Bankruptcy Code.

Rationale for Rules Committee Recommendation X

The Advisory Committee on Bankruptcy Rules, as a policy matter, does not anticipate

legislation but only proposes rules to implement legislation that has been enacted. In accordance

with this policy, the advisory committee at its March 1998 meeting adopted a "wait and see" '

position concerning this recommendation.

The Committee on the Administration of the Bankruptcy System in June 1993 approved a

recommendation of its Subcommittee on Long Range Planning that Congress should consider

amending § 1125 of the Bankruptcy Code to authorize the bankruptcy court to grant conditional

approval of a disclosure statement, in order to streamline the processing of small chapter 11

cases. At its June 1995 meeting, the Bankruptcy Committee noted that the conditional approval

process had been enacted in the Bankruptcy Reform Act of 1994 for very small cases in which

the debtor had elected special treatment as a small business. In light of the congressional action,

the Bankruptcy Committee determined that its earlier recommendation should be reworded as a

query for inclusion in a list of issues to be forwarded to the Commission for consideration.
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L At its March 1994 meeting, however, the Judicial Conference restated to Congress the

Conference's opposition to legislation that would amend the federal rules of procedure without

following the procedures prescribed in the Rules Enabling Act, 28 U.S.C. §§ 2071 - 2077.

The Bankruptcy Code in § 1125 specifies that the proponent of a chapter 11 plan must

provide to creditors and equity holders, through a disclosure statement approved by the court, all

L the information a typical investor would require to cast an informed vote on the plan. The

Commission's view was that this prospectus-type disclosure statement, which is appropriate in

large corporate reorganizations, is more of a costly burden than an aid to reorganization in small

chapter 11 cases. The Bankruptcy Committee supports the Commission's proposals to (1) allow

LI the bankruptcy court, after notice and a hearing, to waive the requirements for, or simplify the

71 content of, disclosure statements in small business cases, and (2) grant the court broad discretion

l
to combine the disclosure and confirmation hearings in all small business cases.

L This recommendation also would require amending the Federal Rules of Bankruptcy

Procedure and prescribing a new official form, but only if Congress first amends the Bankruptcy

Code to authorize the bankruptcy court, after notice and hearing, to waive the requirement for, or

L simplify the contents of, a disclosure statement and to combine approval of a disclosure

statement with the hearing on confirmation of a plan. Although Congress has the authority to

enact procedural rules for the courts directly, the Judicial Conference traditionally has opposed

such congressional initiatives and exhorted Congress to defer to the provisions of the Rules

Enabling Act.

r- Chapter 2: Small Business Proposals

Recommendation 2.5.3 Reporting Requirements

L. To create uniform national reporting requirements to permit U.S. Trustees, as well as
creditors and the courts, better to monitor the activities of Chapter 11 debtors, the Rules
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Committee shall be called upon to adopt, with (sic) a reasonable time after enactment, C

amended rules requiring small business debtors to comply with the obligations imposed

thereunder. The new rules will require debtors to file periodic financial and other reports,

such as monthly operating reports, designed to embody, upon the basis of accounting and

other reporting conventions to be determined by the Rules Committee, the best practical

balance between (i) on the one hand, the reasonable needs of the court, the U.S. Trustee,

and creditors for reasonably complete information and (ii) on the other hand, appropriate

affordability, lack of undue burden, economy and simplicity for debtors. Specifically, the

Rules Committee, shall be called upon to prescribe uniform reporting as to:

a. the debtor's profitability, i.e., approximately how much money the

debtor has been earning or losing during current and relevant recent

fiscal periods; C

b. what the reasonably approximate ranges of projected cash receipts

and case disbursements (including those required by law or contract

and those that are discretionary but excluding prepetition debt not

lawfully payable after the entry of order for relief) for the debtor ^

appear likely to be over a reasonable period in the future; L [

c. how approximate actual cash receipts and disbursements compare

with results from prior reports;

d. whether the debtor is or is not (i) in compliance in all material

respects with postpetition requirements imposed by the Bankruptcy

Code and the Bankruptcy Rules and (ii) filing tax returns and paying

taxes and other administrative claims as required by applicable

nonbankruptcy law as will be required by the amended statute and

rules and, if not what the failures are, and how and when the debtor

intends to remedy such failures and what the estimated costs thereof C

are; and

e. such other matters applicable to small business debtors as may be

called for in the best interests of debtors and creditors and the public

interest in fair and efficient procedures under Chapter 11.

Recommendation: That the Judicial Conference take no position on the merits of

this recommendation, but urge Congress, if it enacts legislation on the subject of

small business cases under chapter 11 of the Bankruptcy Code, to defer to the

provisions of the Rules Enabling Act, 28 U.S.C. §§ 2071 - 2077, for any L
procedural rules or official forms that may be required to implement changes in

the Bankruptcy Code.
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Rationale for Rules Committee Recommendation

Recommendation 2.5.3 is part of a series on the subject of small business bankruptcy

cases. Amendments to the Federal Rules of Bankruptcy Procedure would be triggered only if

legislation is enacted as suggested by the Commission in other recommendations. Although a

majority of districts already require regular financial reporting similar to that recommended, the

L Commission noted the lack of any express, national requirement in either the Bankruptcy Code

or the Federal Rules of Bankruptcy Procedure.

Current law assigns to the United States trustee program administered by the Department

of Justice the responsibility for supervising the administration of estates in bankruptcy cases. 28

U.S.C. § 586. Regional United States trustees perforn this function in all but six federal judicial

districts; in the six districts of Alabama and North Carolina, bankruptcy administrators appointed

by the circuit councils supervise the administration of bankruptcy estates. Accordingly, it might

L be more appropriate to assign to the Executive Office for United States Trustees the development

of uniform reporting requirements for small business debtors in chapter 11.

Chapter 4: Taxation and the Bankruptcy Code

L Recommendation 4.2.3

7 The Commission should submit to the Advisory Committee on Bankruptcy Rules of the
Judicial Conference ("Rules Committee") a recommendation that the Federal Rules of
Bankruptcy Procedure require that notices demanding the benefits of rapid examination
under 11 U.S.C. § 505(b) be sent to the office specifically designated by the applicable
taxing authority for such purpose, in any reasonable manner prescribed by such taxing
authority.

Recommendation: That the Judicial Conference express general support for the
principle of facilitating adequate and effective notice in bankruptcy cases to
governmental units and note that proposed amendments to the Federal Rules of

L Bankruptcy Procedure that would provide better notice to all federal and state
governmental units have been published for comment.
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Rationale for Rules Committee Recommendation

The Advisory Committee on Bankruptcy Rules, at its March 1998, meeting approved

preliminary draft amendments to the bankruptcy rules that would require the clerk of the LJ

bankruptcy court to maintain a register of mailing addresses for federal and state governmental I,

units. The mailing address for any particular agency would be provided by the agency and use of

that address would be conclusively presumed to constitute effective notice on the agency. The K
advisory committee has forwarded the proposed amendments to the Committee on Rules of K

Practice and Procedure ("Standing Committee") with a request that they be published for

comment. If ultimately prescribed by the Supreme Court and not blocked or altered by Congress,

amendments to the bankruptcy rules implementing this recommendation would become effective 7
December 1, 2000.

The advisory committee has been working for several years, independently of the work of

the Commission, on proposals to improve notice in bankruptcy cases to all governmental units.

Preliminary draft amendments to the bankruptcy rules designed to accomplish that purpose have r
been forwarded to the Standing Committee with a request that they be published for comment

The proposed amendments will have a much broader effect than would have been accomplished LJ

by addressing only this recommendation. V
Rules Approved for Publication and Comment

The Advisory Committee on Bankruptcy Rules submitted proposed amendments to

Bankruptcy Rules 1006, 1007, 1014, 1017, 2001, 2002, 2004, 2007, 2014, 2016, 3001, 3006, I

3007, 3012,3013, 3015,3019,3020,4001, 4003,4004,5003,6004,6006,6007,9006,9013,

9014, 9017, 9021, and 9034, and to Official Bankruptcy Forms 1 and 7 with a recommendation
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that they be published for public comment Many of these involve proposals to change motion

practice and litigation in bankruptcy court.

L At the request of the advisory committee, the Federal Judicial Center conducted an

extensive survey of bankruptcy judges, lawyers, trustees, clerks, and other participants in the
L

bankruptcy system to determine their satisfaction with the Federal Rules of Bankruptcy

Procedure. The survey results indicated general satisfaction with the rules, but identified motion

practice and litigation as areas of significant dissatisfaction. In particular, the lack of national

uniformity and insufficient guidance regarding procedures governing the resolution of these

disputes were major criticisms expressed often in the survey.

The- advisory committee devoted more than two years: (1) studying the rules relating to

motion practice and litigation in bankruptcy court; and (2) formulating proposed amendments

designed to improve procedures for obtaining court orders and resolving disputes. In general, the

proposed amendments would increase national uniformity and provide more detailed procedural

guidance when a party requests relief unrelated to pending litigation; these amendments should

reduce substantially the number of local rules.

K Several of the proposals amend rules that are now being considered for approval and

submission to the Judicial Conference. The rules committees often defer action on a particular

proposed amendment if changes to other parts of the same rule are also under consideration. But

the advisory committee recommended that the submission of the amendments to the Conference

not be delayed until action on the proposed amendments submitted for public comment was

completed, because the latter set of proposals represents an integrated single "litigation package"

that should stand alone. The advisory committee concluded that the two sets of proposed
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amendments should proceed on separate tracks. Your Committee agreed with the advisory

L
committee's recommendations.

FEDERAL RULES OF CIVIL PROCEDURE V
Rules Recommended for Approval and Transmission

The Advisory Committee on Civil Rules submitted proposed amendments to Rule 6(b)

and Form 2. The advisory committee concluded that the proposed changes were "technical or F

conforming," under paragraph 6(b) of the "Procedures for the Conduct of Business by the L

Judicial Conference's Committees on Rules of Practice and Procedure" and recommended that

they be submitted directly to the Judicial Conference without being published for comment.

The proposed amendment to Rule 6(b) (Time) would delete the reference to Rule 74(a),

which was abrogated in 1997.

Form 2 (Allegation of Jurisdiction) would be amended to delete the reference to a specific

monetary amount in the allegation of diversity jurisdiction. The present form is outdated and L
refers to "fifty thousand dollars." Instead of substituting seventy-five thousand dollars, which is

the present adjusted amount, the proposed amendment references the underlying statute that sets

the minimum dollar value for diversity jurisdiction. Under the proposed changes, the form

would no longer need to be revised to account for future statutory changes in the jurisdictional

amount.

The Committee concurred with the advisory committee's recommendations. The LI

proposed amendments to the Federal Rules of Civil Procedure and to Form 2 are in Appendix B

together with an excerpt from the advisory committee report.

Reconunendation: That the Judicial Conference approve the proposed
amendments to Civil Rule 6(b) and Form 2 and transmit them to the Supreme
Court for its consideration with the recommendation that they be adopted by the L
Court and transmitted to Congress in accordance with the law.
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Rules Approved for Publication and Comment

The Advisory Committee on Civil Rules proposed amendments to Civil Rules 4, 5, 12,

14, 26, 30, 34, and 37 and to Supplemental Admiralty Rules B, C, and E with a recommendation

r that they be published for comment. Most of the amendments involve proposals to amend the

discovery rules.

L. The advisory committee embarked on its study of discovery prompted by the same

L concerns regarding cost and delay in litigation that underlay the enactment of the "Civil Justice

Reform Act." To more fully understand the issues, the advisory committee attended a conference

on the bench and bar's experiences with the Civil Justice Reform Act at the University of

L Alabama, and it later sponsored a conference specifically on discovery issues at the Boston

College School of Law.

In addition to the practical experience related at the conferences, the advisory committee

L requested RAND's Institute on Civil Justice to refine and expand its CJRA findings on discovery

issues and asked the Federal Judicial Center to survey the bar on discovery. It also received input

from numerous national bar associations, including the American Bar Association (ABA), the

American College of Trial Lawyers, and the Association of Trial Lawyers of America. The

committee found that discovery is working effectively and efficiently in "routine" cases, which

represent a large majority of all cases. In cases where discovery was actively used, however, it

was frequently thought to be unnecessarily expensive and burdensome. Plaintiffs' lawyers

seemed most concerned with the length, number, and cost of depositions, and defendants'

C lawyers seemed most concerned by the number of documents required by document production

and the cost of selecting and producing them. In districts where mandatory disclosure is being
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practiced, it is generally liked, and the users believe that it lessens the cost of litigation. But there

was an overwhelming and emphatic support for national uniformity of the disclosure rules.

The proposed rule amendments are not intended to reduce the breadth of discovery, nor L

are they intended to undermine the policy of full and fair disclosure in litigation. When the

proposed amendments narrow the scope of attorney-managed discovery, the original scope of

discovery has been preserved under court supervision. Under the proposed changes, for example,

attorney-managed discovery is no longer allowed for all matters related to the "subject-matter" of

the litigation, but rather, it must be related to the parties' "claims or defenses." Judges would

retain the discretion to permit discovery "of any information relevant to the subject matter L
involved in the action."

Some of the highlights of the proposed discovery rule amendments include:

* The initial disclosure requirement would be limited to information supporting the

disclosing party's position. Moreover, specified "non-complex" categories of

cases (e.g., prisoner cases, student loan cases, etc.) that do not need disclosure

would be exempted, while complex cases could be exempted from disclosure by

the court on a party's motion. National uniformity would be established. K
* The scope of discovery defined by Rule 26(b)(1) would be retained, but divided to

distinguish between attorney-managed and court-managed discovery. Information

relating to the "subject-matter involved in the action" would be subject to 2

discovery but only on court order for good cause. 7

* A deposition would be presumptively limited to "one day of seven hours." The

time could be extended by stipulation of the parties and deponent or by court K
order.
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L * Rule 34(b) would be amended to make explicit the power to allow a party to

pursue a discovery request that would otherwise violate the limits of Rule 26(b)(2)

if the, requesting party pays part or all of the reasonable costs of responding.

* Discovery and disclosure materials must not be filed until they are used in the

proceeding or the court orders filing.

In addition to the discovery rules, the advisory committee proposed for publication

K amendments to Rules 4 and 12 to provide for service on the United States and 60 days to answer

in an action brought against a federal officer or employee in an individual capacity and to Rules

B, C, and E of the Supplemental Rules for Certain Admiralty and Maritime Claims, with

conforming amendments to Civil Rule 14.

The Committee voted to circulate the proposed amendments together with proposed

amendments to Rules B, C, and E of the Supplemental Rules for Certain Admiralty and Maritime

L Claims and conforming amendments to Civil Rule 14 to the bench and bar for comment.

Working Group on Mass Torts

The Chief Justice authorized the establishment of a Mass Torts Working Group that is to

L study mass tort litigation and report early next year. The report will include three parts. The first

will describe mass-tort litigation and identify any problems that deserve legislative and

rulemaking attention. The second will identify the legislative and rulemaking approaches that

might be taken to reduce these problems. And the third will recommend a protocol for

proceeding forward. The Working Group has held two conferences with small groups of highly

F, experienced judges, lawyers, and academics. A third and final conference is scheduled for this

fall.
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted proposed amendments to

Criminal Rules 6, 7, 11, 24, 31, 32, 38, 54, and a new 32.2 together with Committee Notes

explaining their purpose and intent. All except proposed new Rule 32.2, and the conforming

amendments to Rules 7, 31, 32, and 38 are recommended for approval and transmission to the

Supreme Court. The proposed amendments had been circulated to the bench and bar for

comment in August 1997. A public hearing was held in Washington, D.C.

Rule 6 (Grand Jury Procedures)

Rule 6 (The Grand Jury) would be amended in subdivision (d) to allow the presence of an K
interpreter who is necessary to assist a juror who is hearing or speech impaired in taking part in C

the grand jury deliberations and voting. The scope of the proposal published for public

comment was broader and would have authorized other types of interpreters, including language

interpreters. On further consideration, the amendment was limited to permit only interpreters

who assist hearing or speech impaired jurors.

The proposed change to subdivision (f) of Rule 6 would permit the grand jury foreperson K
or deputy foreperson to return an indictment in open court without requiring the presence of the 7

entire grand jury as mandated under present procedures. The amendment would be particularly

helpful when the grand jury meets in places other than in the courthouse and needs to be

transported to discharge a ministerial function. A court might still require the presence of all the

jurors if it had inquiries, for example, about the indictment.

I.
LR
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r- Rule 11 (Change of Plea - Waiver of Appeal)

L
The proposed amendment of Rule 11 (Pleas) would require the court to determine

L whether the defendant understands any provision in a plea agreement that waives the right to

appeal or to collaterally attack the sentence. The advisory committee initially considered the

proposed amendment at the request of the Committee on Criminal Law, which observed that

prosecutors around the country were increasingly incorporating waivers of appeal rights in plea

F: agreements. Although several courts of appeals have upheld these waivers against constitutional

or other challenges, the rules provide no guidance to the sentencing judges on accepting them.

L The proposed amendment ensures that a complete record exists regarding the waiver

provision, and that the defendant voluntarily and knowingly agreed to it. The advisory

committee heard testimony from witnesses at the public hearings objecting to the proposed

amendments, because the committee's action might signal tacit "official" approval of these

7
waiver provisions. In recognition of the growing practice of using these waiver provisions and

the string of appellate decisions uniformly upholding them, the advisory committee believed that

the amendment would be helpful to a sentencing judge who decides to accept such a plea

agreement. The Note to the amendment, however, explicitly states that the "Committee takes no

position on the underlying validity of such waivers."

The amendment also conforms Rule 11 to current practices under sentencing guidelines

and makes it clear that a plea agreement may include an agreement as to a sentencing range,

sentencing guideline, sentencing factor, or policy statement. It also distinguishes pleaL
As agreements made under Rule I l (e)(l)(B), which are not binding -on the court, and agreements

L under Rule 1 l(e)(l)(C), which are binding.
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Rule 24 (Alternate Jurors Not Discharged)

Rule 24 (Alternate Jurors) would be amended to permit a court to retain alternate jurors [
during deliberations if any regular juror becomes incapacitated. The alternate jurors would

remain insulated from the other jurors until required to replace a regular juror. The option would

be particularly helpful in an extended trial when two or more original jurors could not participate

in the deliberations and a new trial would otherwise be required. If an alternate juror replaces a

juror after deliberations have begun, the jurors must be instructed that they must begin their [
deliberations anew.

Rule 30 (Jury Instructions) L
The proposed amendments to Rule 30 (Instructions), which would have permitted a court [

to require or permit the parties to file any requests for jury instructions before trial, were

withdrawn. The advisory committee deferred consideration to coordinate further action on the

proposed amendments with the Advisory Committee on Civil Rules, which is considering similar K
amendments to Civil Rule 51.

Rule 54 Technical Amendment

A technical amendment is proposed to Rule 54 removing the reference to the court in the

Canal Zone, which no longer exists. [
Rule 32.2 (Forfeiture Procedures)

The Committee voted not to approve new Rule 32.2. The proposed new Rule 32.2 l

(Forfeiture Procedures) would have set up a bifurcated post-guilt adjudication forfeiture [7
procedure, consolidating several procedural rules governing the forfeiture of assets in a criminal

case, including existing Rules 7(c)(2), 31(e), 32(d)(2), and 38(e). Under the proposal, a judge as

part of the sentencing proceeding would enter an order forfeiting a defendant's ownership or
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other interest in property that was subject to forfeiture. The defendant would no longer be entitled

to a jury determination regarding the forfeiture.

In Libretti v. United States, 116 S. Ct. 356 (1995), the Supreme Court held that criminal

forfeiture constitutes an aspect of the sentence imposed in a criminal case, and that the defendant
L

has no constitutional right to have a jury decide any part of the forfeiture. Nonetheless, several
7
L committee members observed that Libretti may not reach all aspects of a defendant's right to a

jury in a forfeiture proceeding, leaving some of the issues open to debate on policy grounds. In

particular, they were uncertain that the elimination of a defendant's right to have a jury determine

the nexus between a defendant's ownership or other property interests in property subject to

forfeiture and the statutory requirements for forfeiture was conclusively resolved in Libretti.
LE Several members expressed the view that although Libretti may not recognize a Sixth

Amendment entitlement to a jury trial in these cases, a defendant should be provided a jury trial

as a matter of policy. Other members voiced concerns regarding specific features of the

proposed forfeiture procedures. In light of the Committee's vote not to approve the new rule,

the chair of the advisory committee withdrew the proposed amendments to Rules 7, 31,32, and

L 38, which were all grounded in the rejected new Rule 32.2.

U The Committee concurred with the advisory committee's recommendations regarding

proposed amendments to Rules 6, 11, 24, and 54. The proposed amendments, as recommended

by your Committee, are in Appendix C together with an excerpt from the advisory committee

7 report.

Recommendation: That the Judicial Conference approve the proposed
amendments to Criminal Rules 6, 11, 24, and 54 and transmit them to the
Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.
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Informational Items

The advisory committee is working with the Standing Rules Committee Style

Subcommittee to comprehensively revise the Federal Rules of Criminal Procedure. As a general

policy matter, the advisory committee decided that unless the adoption of a particular amendment

L J
was urgent it should be deferred pending completion of the style project.

The advisory committee considered and approved proposed amendments to Criminal [7
Rule 5(c) consistent with instructions of the Judicial Conference and proposed amendments to 18 [7
U.S.C. § 3060, which were approved in concept by the Magistrate Judges Committee. The

advisory committee also evaluated the need for the amendment to Rule 5(c) and concluded that it

was not urgent. After notifying the Magistrate Judges Committee, which had no objection, the

advisory committee voted to defer submission of the proposed Rule 5(c) amendment until the

completion of the style project.

FEDERAL RULES OF EVIDENCE [:
Rules Approved for Publication and Comment

The Advisory Committee on Evidence Rules proposed amendments to Evidence Rules

701, 702, and 703 and recommended that they be published for public comment.

Under the proposed amendments to Rule 701 (Opinion Testimony by Lay Witnesses), a [
witness' testimony must be scrutinized under the Evidence Rules regulating expert opinion to the

extent that the witness is providing scientific, technical, or other specialized information to the LJ

trier of fact. The proposed amendment is intended to eliminate the risk that the reliability factors

contained in Rule 702 will be evaded through the simple expedient of proffering an expert as a

lay witness. Any part of a witness' testimony that is based on scientific, technical, or other

specialized knowledge would be governed explicitly by the standards of Rule 702 and the K
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corresponding disclosure requirements of the Civil and Criminal Rules. The representatives of

the Department of Justice were particularly concerned with the disclosure requirements regarding

Lb, law enforcement officers who were called to testify as lay witnesses, but whose testimony might

also include expert testimony. The advisory committee carefully considered the department's

concerns, but decided that the need to ensure the reliability of this type of testimony outweighed

any disadvantages in disclosing a potential expert prior to trial.

E Rule 702 (Testimony by Experts) would be amended in response to the Supreme Court's

decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). District courts

and courts of appeals have reached different conclusions regarding Daubert's meaning and

L application in particular cases. The proposed amendments would affirm the trial court's role as

gatekeeper and provide some general standards that the trial court must use to assess the

reliability and helpfulness of proffered expert testimony. In particular, the amendments require a

showing of reliable methodology and sufficient basis, and that the expert's methodology must be

applied properly to the facts of the case. The amendment provides that expert testimony of all

types - not only the scientific testimony specifically addressed in Daubert - presents questions

of admissibility for the trial court in deciding whether the evidence is reliable and helpful.

The proposed amendments to Rule 703 (Bases of Opinion Testimony by Experts) would

emphasize that when an expert reasonably relies on inadmissible information to form an opinion

L or inference, it is the opinion or inference - and not the information - that is admitted as

evidence. The underlying inadmissible information may be disclosed to the jury only if the trialL
court finds that the probative value of the information substantially outweighs its prejudicial

L effect. Under these circumstances, a limiting instruction must be given on request, which

informs the jury that the underlying information can not be used for substantive purposes.
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The Committee voted to circulate the proposed amendments for comment, along with -i

proposed amendments to Rules 103, 404, 803(6), and 902 - which had been approved for

publication at the Committee's January 1998 meeting.

Informational Items'

Several bills were introduced in Congress that create evidentiary privileges, e.g., parent-

child and taxpayer-preparer. The Judicial Conference has a longstanding policy opposing

legislation that amends a federal rule of procedure or evidence outside the Rules Enabling Act F
rulemaking process. In accordance with that policy, the rules committees have opposed bills that

directly create new privileges in the rules.

Some of the bills, however, create new privileges by statute. Ideally, all privileges should

be contained in one place, preferably the Federal Rules of Evidence. But there is a general

reluctance to authorize a specific privilege in the rules, because Rule 501 envisions a common-

law development of privileges - the rules do not include any specific privilege. Moreover, K
Congress rejected a comprehensive treatment of privileges in the Evidence Rules in 1976, F

amending the Rules Enabling Act to require an Act of Congress to modify or create an

evidentiary privilege. Most importantly, Rule 501 itself recognizes that privileges can be L
established by Congress directly by statute and not necessarily through the rulemaking process. K
As a result, the advisory committee has abstained from taking a position on legislation that

codifies a privilege by statute. LJ
RULES GOVERNING ATTORNEY CONDUCT K

An ad hoc subcommittee consisting of members from each advisory committee was E

established to study proposed options involving rules governing attorney conduct. The

Committee was advised of the current status of meetings between the Department of Justice and L
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the Conference of Chief Justices on contacting represented parties. In addition, the Committee

LX was advised of the status of the ABA's Ethics 2000 project, which is undertaking a

comprehensive revision of the ABA Model Rules.

7 SHORTENING THE RULEMAKING PROCESS

L At the request of the Executive Committee, the advisory rules committees considered

ways to shorten the rulemaking process. The duration of the rulemaking process is long (about

three years) primarily because six institutional bodies are asked to separately review and approve
L

proposed rule amendments, including the advisory rules committees, public, Standing Rules
5
L Committee, Judicial Conference, Supreme Court, and Congress.

The Committee considered various options that shortened the process by: (1) limiting or

eliminating the current role of bodies responsible for reviewing and approving rule amendments,

(2) reducing the time allocated for review, (3) increasing the frequency of publications, or (4)

altering the effective date of rule changes. Each alternative raised serious policy issues. No

consensus was readily reached, and the matter was deferred for further study.

REPORT TO THE CHIEF JUSTICE

In accordance with the standing request of the Chief Justice, a summary of issues

concerning select new amendments and proposed amendments generating controversy is set forth

in Appendix D.

IL- STATUS OF PROPOSED AMENDMENTS

r- A chart prepared by the Administrative Office (reduced print) is attached as Appendix E,

which shows the status of the proposed amendments to the rules.

Lt R
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Respectfully submitted,

Alicemarie H. Stotler
Chair L

H
Frank W. Bullock, Jr. James A. Parker
Geoffrey C. Hazard, Jr. Morey L. Sear
Eric HL Holder, Jr. Sol Schreiber
Phyllis A. Kravitch A. Wallace Tashima
Gene W. Lafitte E. Nornan Veasey
Patrick F. McCartan William R. Wilson, Jr.

L
APPENDICES E
Appendix A - Proposed Amendments to the Federal Rules of Bankruptcy Procedure
Appendix B - Proposed Amendments to the Federal Rules of Civil Procedure
Appendix C - Proposed Amendments to the Federal Rules of Criminal Procedure
Appendix D - Report to the Chief Justice on Proposed Rules Amendments Generating

Controversy
Appendix E - Chart Summarizing Status of Rules Amendments

Ej
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granting a continuance of a preliminary examination in the absence of consent by the

defendant.

Although the Magistrate Judges Committee had recommended that the Conference

seek an amendment to the statute, it was suggested during Conference deliberations that the

better course would be to follow the rulemaking process and amend Rule 5(c). Judge Stotler

emphasized that this procedural matter had demonstrated the need for close coordination with

other committees of the Judicial Conference on legislative proposals.

Judge Stotler reported that she had written a letter to Mr. Mecham, Director of the

C Administrative Office, expressing concern over a growing tendency in the Congress to pursue

legislation that would amend the federal rules directly or otherwise circumvent the Rules

Enabling Act. She noted, for example, that several provisions in the pending, comprehensive

bankruptcy legislation - especially sections dealing with bankruptcy forms - reflected

unfamiliarity with the rulemaking process established by the Act.

Judge Stotler said that she had acknowledged to Mr. Mecham the success of the

Administrative Office's legislative efforts to protect the rulemaking process and deflect

far harmful statutory proposals. She had also urged greater interchange and dialog between the

L_ Legislative Affairs Office of the Administrative Office and the advisory committees, as well

as additional dialog with both members and staff of the Congress.

Judge Stotler noted that Judge Niemeyer would represent the rules committees at the

June 29, 1998 meeting of the long range planning committee liaisons of the Judicial

Conference. She emphasized that defending the Rules Enabling Act process was a priority

goal of the committee's long range planning process. Other long range planning priorities of

the committee included restyling the federal rules and addressing the impact of technology on

u the -rules.

e&I Judge Sear reported that he had appeared at Judge Stotler's request on behalf of the

L committee before the ad hoc committee of the Judicial Conference studying: (1) the

respective mission and authority of the Federal Judicial Center vis a vis the Administrative

Office in education and training; and (2) the advisability of creating a special mechanism to

resolve disputes between the two organizations. He stated that the ad hoc committee had

emphasized that the Judicial Conference is the policy-making body for the judiciary, and that

the Federal Judicial Center is the judiciary's primary educational body, but that the Adminis-

trative Office needs to maintain its own educational programs. He added that an interagency

coordinating committee of senior managers of the two agencies had been formed to resolveU disputes, but it was not expected that there would be a need for the committee to meet.
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APPROVAL OF THE MINUTES OF THE LAST MEETING L
The committee voted without objection to approve the minutes of the last

meeting, held on January 8-9, 1998.

REPORT OF THE ADMINISTRATIVE OFFICE 1 1

Legislative Report -

Mr. Rabiej reported that 28 bills and three joint resolutions were pending in the
Congress that would affect the rules process. Summaries of each of the provisions, he noted,
were set forth in the agenda report of the Administrative Office. (Agenda Item 3A) He added
that 11 letters had been sent to the Congress on these legislative provisions expressing the
views and concerns of the rules committees, and in some cases those of the Judicial
Conference.

Mr. Rabiej stated that Judge Davis, chair of the Advisory Committee on Criminal
Rules, had testified before the House Judiciary Subcommittee on Crime on proposed
legislation that would amend FED. R. CRIM. P. 46 to authorize forfeiture of a bail bond only if
the defendant fails to appear as ordered by the court.

He reported that the House had passed H.R. 1252. Section 3 of that legislation, now
pending in a separate bill in the Senate, would authorize an interlocutory appeal of a decision L
to grant or deny certification of a class action. He pointed out that Judge Niemeyer had
written to Senators Hatch and Leahy urging that they oppose section 3 on the grounds that: (1) A
it would achieve substantially the same results as new Rule 23(f) approved by the Supreme
Court and due to take effect on December 1, 1998; and (2) it suffered from drafting problems
that would introduce confusion and generate satellite litigation. He expressed confidence that
if the legislation proceeded farther, section 3 would either be eliminated or converted to a
provision accelerating the effective date of new Rule 23(f).

Mr. Rabiej noted that S. 1352, introduced by Senator Grassley, would undo the 1993
amendments to FED. R. Civ. P. 30(b) and take away from parties the flexibility to use the most
economical method of reporting depositions.

He pointed out that Judge Niemeyer had informed Representative Coble, chair of the
House Judiciary Subcommittee on Courts and Intellectual Property, that the Advisory
Committee on Civil Rules was planning to publish a proposed abrogation of the copyright
rules for comment. At Mr. Coble's request, though, the committee had decided to defer the
matter for another year. L

r\,,I
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Mr. Rabiej reported that the committee had notified Senator Kohl that the advisory

committee had completed its discussion of protective orders and had decided to oppose his

legislation that would require a judge to make particularized findings of fact before issuing a

protective order under FED. R. Civ. P. 26(c). Mr. Rabiej also reported that the Administrative

7r Office was continuing to monitor a bill that would federalize most class actions.

Administrative Actions

Mr. Rabiej reported that the Administrative Office was ready to place proposed

amendments to the federal rules on the Internet for public comment. Some members

suggested that the bar should be informed through notices in legal journals and newspapers

about the opportunity to send comments electronically regarding the amendments on the

Administrative Office's home page.

REPORT OF THE FEDERAL JUDICIAL CENTER

Ms. Leary presented an update on the Federal Judicial Center's recent publications,

educational programs, and research projects. (Agenda Item 4) She noted that the Center had

LU conducted nearly 1,500 educational programs in 1997 that had reached 41,000 participants.

The number of people reached, she said, will increase as a result of the new programs being

developed for the Federal Judiciary Television Network.

She mentioned that the Center had more than 40 research programs pending and

referred specifically to two of them: (1) a study of mass torts, focusing on policy and case

L management issues in the settlement of mass torts; and (2) a study on the use of expert

testimony, specialized decision makers, and case management innovations in the National
Vaccine Injury Compensation Program.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Garwood presented the report of the advisory committee, as set forth in his

memorandum and attachments of May 12, 1998. (Agenda Item 5).

Judge Garwood stated that the advisory committee had approved several proposed

amendments at its April 1998 meeting. But the committee had decided not to seek authority
to publish the proposals for comment. Rather, it would hold them for publication in 1999 or

2000.
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Judge Garwood said that a great deal of praise was due to Judge Logan for his
prodigious and very successful efforts in achieving a complete restyling of the appellate rules.,
He noted that the restyled rules had recently been approved by the Supreme Court and would
take effect on December 1, 1998. `

Professor Schiltz reported that the advisory committee was considering a number of
other potential changes in the appellate rules, but it wanted the bar to become familiar with the
new, restyled appellate rules before requesting authority to publish any further proposed
amendments. He added that several of the most recent changes approved by the advisory
committee were intended to address complaints by the bar about the proliferation of local
court rules. The advisory committee had decided to approve certain national provisions in
order to promote national uniformity.

He pointed out that the advisory committee was very supportive of the concept of
establishing a uniform effective date for all local rules. He added that it had approved a
proposed amendment to FED. R. APP. P. 47(a)(1) that would establish an effective date of
December 1 for all revisions to local court rules. The amendment would allow a court to L
establish a different effective date for a specific rule only if there. were an "immediate need"
for the rule. It would also provide that a local rule may not take effect until it is received in
the Administrative Office. He noted, however, that the Administrative Office wanted an
opportunity to study the likely administrative and logistical consequences flowing from the
proposal.

Professor Schiltz reported that the advisory committee had announced at the last
Standing Committee meeting that its priority long-term project was to consider promulgating
uniform national rules on unpublished opinions in the courts of appeals. But, he said, that
after careful consideration, the matter was removed from the committee's agenda.

Professor Schiltz also reported that the advisory committee at its last meeting had 6 t

discussed the desirability of: (1) shortening the length of the Rules Enabling Act process; and
(2) permitting public comments on proposed rules amendments to be submitted to the
Administrative Office electronically through the Internet. He said that the consensus of the
Advisory Committee on Appellate Rules was that the Rules Enabling Act process is too long,
but it did not have specific recommendations to shorten it. With regard to Internet comments,
the advisory committee favored the proposal.

He said that the advisory committee had also addressed whether there was a need for L
national rules governing attorney conduct. He noted that a national standard of conduct was
set forth in FED. R. APP. P. 46, that the rule had worked well, and that the advisory committee
was not aware of serious problems with attorney conduct in the courts of appeals. He added
that the advisory committee would be pleased to appoint members to serve on an ad hoc

UM
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committee to consider attorney conduct, but the committee had no special expertise in this

area. He also pointed out that some members of the advisory committee had expressed

reservations regarding the proposed draft national rules on attorney conduct. He noted that

they were broad in scope, and some of them went beyond conduct related to federal court

proceedings. They governed, for example, conduct in a law office, such as confidentiality of

client matters. Members of the advisory committee had also expressed concern as to possible

limits on the authority of the rules committee to promulgate rules in this area.

Judge Stotler asked Judge Garwood and Professor Schiltz to share these comments and

any other reservations of the advisory committee with the reporters of the other rules

committees.

Professor Coquillette noted for the record that he personally did not advocate adoption

of the 10- illustrative federal attorney conduct rules. He noted that he had been asked as

reporter to prepare them only as a model of what national rules might encompass. He said

that any set of national rules that the Standing Committee might adopt could be narrower than

the 10 draft rules. He added that there was substantial support for a single national rule or a

very small number of national rules.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier presented the report of the advisory committee, as set forth in his

memorandum and attachments of May 11, 1998. (Agenda Item 6)

Rules Amendments for Judicial Conference Approval

Judge Duplantier reported that the advisory committee was recommending that the

L. Judicial Conference approve proposed amendments to 16 rules. The proposals had been

published in August 1997. The advisory committee had considered the comments at its

March 1998 meeting and was now seeking final approval of the amendments.

Professor Resnick stated that seven of the 16 amendments dealt with the issue of an

automatic 10-day stay of certain bankruptcy court orders which, if not stayed, could

effectively moot any appeal by the losing party. Three of the amendments dealt with

narrowing certain notice requirements. Several of the remaining amendments, he said,

involved technical matters.

U.
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10-Day Stay Provision

FED. R. BANKR. P. 7062 and 9014

Professor Resnick explained that FED. R. BANKR. P. 7062, which applies to all
adversary proceedings, incorporates FED. R. Civ. P. 62 by reference and imposes a 10-day stay
on the enforcement of all judgments. The advisory committee would not change this
provision.

Bankruptcy Rule 9014 governs contested matters, which are initiated by motion. It
specifies that Rule 7062 (and Civil Rule 62) apply to contested matters, unless the court
directs otherwise. But Rule 7062 - the adversary proceeding rule - sets forth a laundry list
of specific categories of matters, added piece by piece over the years, that are excepted from
the 10-day stay provision, all of them contested matters.

Professor Resnick said that the current structure and interaction of these rules was
awkward, and it had caused problems in application. As a result, the advisory committee had
appointed an ad hoc subcommittee to take a fresh look at the operation and effect of the 10-
day stay on all types of contested matters.

After considerable study, the subcommittee and the full advisory committee concluded
that it was appropriate to restructure the rules and separate the procedures for adversary
proceedings from those for contested matters. First, it had decided to eliminate from Rule
9014 the reference to FED. R. BANKR. P. 7062 (and Civil Rule 62). Second, it would remove
the list of excepted contested matters from Rule 7062. As a result, the rules would provide
that orders in contested matters - unlike orders in adversary proceedings - would become
effective upon issuance, and there would be no 10-day stay.

The committee decided, however, that there were a few types of contested matters to
which the 10-day stay should apply as a matter of policy. Professor Resnick explained that
the committee had concluded that it was best to relocate the stay provisions for these matters
to the specific rules governing these contested matters.

FED. R. BANKR. P. 3020

Professor Resnick noted that Rule 3020 governs confirmation of a plan. He explained
that the law today is ambiguous as to whether the court's confirmation order is stayed
automatically. The advisory committee would amend the rule to make it clear that an order
confirming a plan is stayed for 10 days after the entry of the order to allow a party to file an
appeal. He added, though, that a bankruptcy judge would have discretion not to apply the 10-
day stay in an individual case, or to shorten the length of the stay.
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FED. R. BANKR. P. 3021

Professor Resnick stated that the proposed change in Rule 3021 was a technical

amendment conforming to amended Rule 3020 and the 10-day stay of an order confirming a

plan.

FED. R. BANKR. P. 4001

Professor Resnick stated that the proposed amendment to Rule 4001, dealing with

relief from the automatic stay under section 362 of the Bankruptcy Code, was the most

controversial proposal contained in the package of published amendments. He explained that,

under the proposed revision, the parties would have 10 days to file an appeal from a judge's

order granting a motion for relief from the automatic stay unless the judge ordered immediate

enforcement.

_ He noted that the advisory committee had received 13 letters during the public

comment period addressing this provision, the majority of which had expressed opposition to

the amendment. Several commentators were concerned that it would not be fair to give a

,<JI debtor - whose request to life the automatic stay under section 362 of the Bankruptcy Code

is denied by the court - an additional automatic 10 days enjoyment of the premises or

automobile that is the subject of the lift-stay motion. Professor Resnick said that the advisory

committee had debated the merits of the matter carefully and had voted to proceed with the

amendment on the merits. He added that the moving party may always ask for immediate
enforcement of an order lifting the stay, and the court has authority to include a provision for

immediate enforcement in its order.

FED. R. BANKR. P. 6004

Professor Resnick explained that Rule 6004 governs court orders authorizing the use,

sale, or lease of property. He said that the most common use of the rule involves application

by the debtor to sell assets out of the ordinary course of business. He reported that the

advisory committee concluded that this was the type of order that should be stayed for 10 days

to allow the losing party to file an appeal. The 10-day stay was necessary because otherwise

the holder of the property could sell it immediately to a good faith purchaser and effectively
moot any appeal.

FED. R. BANKR. P. 6006

Professor Resnick said that the advisory committee proposed a similar provision in

Rule 6006. He explained that the assignment of an executory contract was akin to a sale of
property under Rule 6004, and an order authorizing the assignment should be stayed for 10

-og days to allow an appeal before the assignment is consummated.

L.
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Professor Resnick said that the proposed amendments to rules 3020, 3021, 4001, 6004,
and 6006 were based on considerations of fundamental fairness. The advisory committee was
aware of the need for finality of judgments but, on balance, it believed that it was necessary to I l
establish a presumption of a 10-day stay in these discrete categories of contested matters in
order to prevent a party's right of appeal from being mooted. '

Some of the members expressed concern over the proposed amendments on the ground
that they would delay time-sensitive matters and shift the burden from the losing party to the
successful moving party. They stated that in ordinary civil litigation, there are not the same U.
time-sensitive considerations as in bankruptcy.

Professor Resnick explained that ordinarily in civil cases there is a 10-day stay of all
judgments. The proposed amendments to the bankruptcy rules, however, would provide a
general rule that there is no 10-day stay in contested matters. But the above amendments to
Rules 3020, 3021, 4001, 6004, and 6006 were designed as specific exceptions to the general
rule. Moreover, the moving party can always ask the judge to waive the 10-day stay on the
grounds that there is time sensitivity in a given case. In other words, in the specified excepted C

categories of contested matters the proposed amendments give the losing party 10 days to
appeal the judgment, as under FED. R. Civ. P. 62.

The committee approved the proposed amendments to Rules 3020, 3021, 4001,
6004, and 6006 by a vote of 8 to 4. It approved all the other proposed amendments
without objection.

B. Other Proposed Amendments

FED. R. BANKR. P. 1017

Professor Resnick stated that Rule 1017 currently provides that when a motion to
dismiss is made - either for failure of the debtor to file schedules or for failure to pay the
filing fee - the clerk must send notice of the motion to all creditors. He explained that the
advisory committee had been asked by the Administrative Office to save money by
considering limits on the amount of noticing to be performed by the clerk. The proposed
amendment would have the clerk serve notice of the motion only on the debtor, the trustee,
and such other entities as the court may direct. LJ{

A new subdivision 1017(c) would be added to specify the parties who are entitled to V
receive notice of the motion to dismiss. Professor Resnick explained that without the new
subdivision there would be a gap in the rules, in that there would be no way to ascertain who
must receive notice of the motion.

w4
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Professor Resnick pointed out, however, that in the new "litigation package" of

amendments recommended by the advisory committee for publication, the substance of Rule

10 17(c) would be moved to Rule 9014 as part of a general restructuring of the rules dealing
with litigation and motion practice. Accordingly, if the litigation package were to become law

on schedule, the new subdivision 1017(c) would remain in effect for only one year.

The advisory committee, he said, was very sensitive to the general policy of avoiding

frequent changes in the rules, especially when changes are proposed in the same rule.

Nevertheless, if the litigation package were not to become law, the change in Rule 1017(c)
would be needed permanently.

FED. R. BANKR. P. 1019

Professor Resnick stated that Rule 1019 governs conversion of a case from chapter 11,

12, or 13 to chapter 7. He noted that there is uncertainty in practice as to what document

should be filed by one seeking to recover preconversion administrative expenses. Therefore,

the advisory committee would amend subdivision (6) to specify that a holder of an
administrative expense claim incurred after commencement of the case but before conversion
must file a request for payment under section 503 of the Code, rather than a proof of claim.
Notice of the conversion would be given to the administrative expense creditors.

He noted that the advisory committee had made a change in the rule following the

public comment period by deleting a deadline for filing requests for payment of preconversion
administrative expenses that would be applicable in all cases. Instead, the rule would have the
court fix the deadline.

FED. R. BANKR. P. 2002

Professor Resnick reported that the proposed change in Rule 2002(a)(4) conformed the
rule to the changes proposed in Rule 1017.

FED. R. BANKR. P. 2003

Professor Resnick stated that Rule 2003(d) deals with disputed elections of chapter 7

trustees. He explained that Rule 2007.1 - which governs disputed elections of chapter 11

trustees - was better written and clearer. Accordingly, the advisory committee had chosen to
conform the language of Rule 2003 to that of Rule 2007.1.
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FED. R. BANKR. P. 4004 \

Professor Resnick reported that the language of Rule 4004(a) would be amended to
clarify that a complaint objecting to discharge must be filed within 60 days after the first date
set for the meetingvof creditors, whether or not the hearing is held, on that date. Rule 4004(b)
would be amended to specify that a motion to extend the time for filing a complaint objecting
to discharge must be "filed," rather than "made."

FED. R. BANKR. P. 4007

Professor Resnick explained that Rule 4004 governs denial of a discharge, while Rule
4007 governs the dischargeability of a particular debt. He said that the proposed changes in
Rule 4007 were parallel to those proposed in Rule 4004.

iF

FED. R. BANKR. P. 7001

Professor Resnick pointed out that under the present rule, a request for injunctive relief
requires the filing of an adversary proceeding. But in practice an injunction is often embodied
in a chapter 11 plan, and adversary proceedings are not in fact commenced. The advisory
committee proposed conforming the rule to the practice and provide explicitly that an
adversary proceeding is not necessary to obtain injunctive or other equitable relief, if that
relief is specified in a chapter 9, 11, 12, or 13 plan.

Professor Resnick stated that Department of Justice representatives had expressed
reservations to the advisory committee that the proposed amendment did not provide adequate L
procedural protections to all parties that might be affected by injunctive relief. They
suggested, for example, that injunctive relief provisions might be embedded in plans that
parties would likely not see or recognize in the absence of an adversary proceeding.

Deputy Attorney General Holder and Professor Resnick added that the Department had
been discussing the matter with the advisory committee. As a result, its initial objections had
now been withdrawn with the understanding that Mr. Kohn of the Department would be
presenting the advisory committee at its October 1998 meeting with proposed procedural By
protections for inclusion in other bankruptcy rules.

FED. R. BANKR. P. 7004

Professor Resnick stated that the proposed change in Rule 7004(e) would provide that
the 10-day limit for service of a summons does not apply to service made in a foreign country. V

L
i-7
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FED. R. BANKR. P. 9006

Professor Resnick reported that the proposed change in Rule 9006(b), governing time,

was a purely technical amendment that had not been published for public comment. He
explained that the rule currently provides that a court may not enlarge the time specified in
Rule 1017(b)(3). But since the advisory committee would abrogate Rule 1017(b)(3), the
cross-reference in Rule 9006 would need to be eliminated.

The committee approved the proposed amendments without objection. It further
voted to approve the amendment to Rule 9006 without publication.

Amendments for Publication

Ad A. Litigation Package

Judge Duplantier reported that the Federal Judicial Center, at the request of the

advisory committee, had conducted an extensive survey of the bench and bar in 1995 inquiring

as to the effectiveness of the Federal Rules of Bankruptcy Procedure. The survey results had

indicated general satisfaction with the rules, but had identified motion practice and litigation
in connection with "contested matters" as areas of significant dissatisfaction that needed
improvement.

He added that the bar had complained that the national rules had left too many
procedures for handling contested matters to local variation. Some of the local rules,
moreover, are inconsistent with the national rules. Many local rules, for example, require a
response to a motion, even though the national rules do not require a response. In addition,

the national rules specify that a motion must be served five days before a hearing on a motion.
Local rules, however, often specify different time frames.

The advisory committee, accordingly, undertook to address in a comprehensive
manner the problems of litigation and motion practice. Judge Duplantier stated that the
project had proven to be very complex and controversial. The committee had appointed a

V special subcommittee, which worked for two years to produce a package of proposed
amendments. In turn, the full advisory committee addressed the proposals at four meetings,

and it had approved a package of amendments that it believed would provide substantially

better guidance and national uniformity for the bar. He added, however, that two members of
the advisory committee had dissented on the proposals, largely on the grounds that they
believed that litigation and motion practice should be left to local practice.

Professor Resnick added that the terminology currently used in the Federal Rules of

Bankruptcy Procedure is confusing. He pointed out that the proposed amendments would not

L
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affect "adversary proceedings," which are akin to civil law suits in the district courts and are
governed largely by the Federal Rules of Civil Procedures. Rather, they would govern the
handling of proceedings that are presently called "contested matters."

"Contested matters,'? generally, are proceedings commenced by motion that initiate
litigation unrelated to other litigation that may be pending in a bankruptcy case. But they are
not akin to the kinds of motions filed in the district courts, which typically involve matters
within a pending civil action. Rather, they embrace such subjects as the rejection of an
executory contract, relief from the automatic stay, requests to obtain financing, and the
appointment of a trustee in a chapter 11 case.

Professor Resnick said that the purpose of the proposed amendments is to provide L
greater guidance and uniformity in handling these important matters. At the same time, the
amendments would allow more routine, non-contested matters to be resolved quickly, and
normally without a hearing. The advisory committee's general restructuring would, thus,
create three principal categories of bankruptcy proceedings: (1) adversary proceedings,
governed by Part VII of the rules; (2) motions, governed by amended Rule 9014; and (3)
applications, governed by amended Rule 9013.

The proposed amendments to Rules 9013 and 9014, he said, constituted the heart of
the proposed package of amendments.

FED. R. BANKR. P. 9013

The amended Rule 9013 would establish a new category of proceedings called
"applications," consisting of the 14 specific categories of matters set forth in subdivision
9013(a). These proceedings are normally non-controversial and unopposed, and the rule
would allow them to be handled quickly and inexpensively. Included, for example, are such
matters as motions to jointly administer a case and motions for routine extensions of time.

Rule 9014 would be the default rule. Accordingly, if a matter were not specifically
listed as an application in subdivision (a), it would be governed by Rule 9014 or another rule
expressed designated in Rule 9014(a).,

Subdivision 9013(b) sets forth the requirements for requesting relief by application,
and subdivision (c) specifies the manner of service. An application need not be served in
advance and may be served at the same time that it is presented to the court. Service may be
made in any manner by which a motion may be served under the bankruptcy rules, including
service by electronic means, if authorized by local rule. Professor Resnick pointed out that the F
provision for electronic service represented an advance over FED. R. BANKR. P. 5005, which
authorizes electronic means only for the filing of papers with the court.
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A member of the committee asked why the advisory committee had chosen the term

"application," rather than "motion." He pointed out that FED. R. Civ. P. 7 states explicitly that

"(an application for an order shall be by motion." Professor Resnick responded that the civil

rules and the bankruptcy rules simply do not use the same terminology. He noted that a

e_- difference is made in bankruptcy between applications and motions. An application, in effect,

is something less significant than a motion.

FED. R. BANKR. P. 9014

Professor Resnick explained that Rule 9014, as amended, would create a new category

of proceedings called "administrative proceedings." They include more complex matters than

applications and are more likely to be contested. Yet they do not require all the procedures of

adversary proceedings under Part VII of the bankruptcy rules.

Subdivision 9014(a) carves out certain proceedings from the scope of Rule 9014,

including involuntary bankruptcy petitions, petitions to commence an ancillary proceeding

under section 304 of the Bankruptcy Code, bankruptcy appeals, adversary proceedings, and

motions within adversary proceedings.

Professor Resnick stated that Rule 9014(b) provides that a request for relief in an

administrative proceeding must be made by written motion entitled an "administrative

motion." Unless made by a consumer debtor, the motion must be accompanied by supporting

affidavits.

Rule 9014(c) governs service and provides that a copy of an administrative motion

must be served at least 20 days before the hearing date on the motion. A response to the

motion must be filed at least five days before the hearing. These dates currently are governed

by local rules, which vary substantially from district to district. The proposed amendment to

Rule 9014(c) also specifies the entities that must receive notice of the motion. Service may be

made by any means by which a summons may be served or by electronic means if authorized

by local rule. If the respondent fails to respond to the motion, the court may issue an order

without a hearing.

Professor Resnick said that subdivision 9014(h) provides that the discovery provisions

of the Federal Rules of Civil Procedure would be made applicable in administrative

proceedings, with two exceptions: (1) the initial disclosure provisions of FED. R. Civ. P.

26(a); and (2) the requirement of a meeting of the parties under FED. R. Civ. P. 26(f). In

addition, the 30-day time periods specified in the civil discovery rules, i.e., FED. R. Civ. P.

30(e), 33(b)(3), 34(b), and 36(a), would be reduced to 10 days in order to expedite the

processing of administrative proceedings.
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Under subdivision 9014(i), witnesses would not be brought to an initial hearing.
Professor Resnick explained that local rules of court currently contain great variations on this 7
point. Under the proposed national rule, the court would conduct a hearing on the specified
hearing date to determine whether there is a material issue of fact or law. The judge at that
time would determine whether there is a need for an evidentiary hearing.

The amended rule provides that no testimony may be given at the initial hearing unless
the parties consent or there is advance notice. If the court finds that there is an issue of fact, IT
the hearing becomes a status conference. The evidentiary hearing would be held at a later In.!>
date. The rule, however, provides exceptions for certain time-sensitive matters, such as relief
from the automatic stay and preliminary hearings on the use of cash collateral or obtaining
credit.

Professor Resnick pointed out that the proposed new subdivision 9014(j) would make
FED. R. Civ. P. 43 inapplicable at an evidentiary hearing on an administrative motion. The
advisory committee, he said, had decided as a matter of policy that live testimony, rather than
affidavits, should be required at the hearing. He added that new subdivision 9014(1) specifies
several of the Part VII adversary proceeding rules that would apply to administrative
proceedings.

Finally, subdivision 9014(o) would operate as a safety valve and would authorize the
court, for cause, to change any procedural requirements of the rule. But it requires the court to
give the parties notice of any proposed changes in the requirements. L

OTHER RULES F
Professor Resnick reported that the advisory committee had determined that a few

proceedings in the bankruptcy courts simply did not fit well into one of the three major
categories of adversary proceedings, administrative motions, and applications. Therefore, it
had excluded these proceedings from Rule 9014(a) and would have them governed by other
specific rules. He offered as examples FED. R. BANKR. P. 2014, which would prescribe special
procedures for the employment of an attorney, and FED. R. BANKR. P. 3020, which would
govern the confirmation of a chapter 11 plan.

Professor Resnick explained that most of the remaining amendments in the litigation
package were conforming changes to accommodate the provisions of Rules 9013 and 9014.

Judge Duplantier asked the Standing Committee to approve:

(1) publishing the proposed litigation package, consisting of amendments to L
FED. R. BANKR. P. 1006, 1007, 1014, 1017, 2001, 2004, 2007, 2014, 2016,

Lt
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3001, 3006, 3007, 3012, 3013, 3015, 3019, 3020, 4001,6004, 6006, 6007,
9006, 9013, 9014, 9017, 9021, and 9034;

(2) publishing the accompanying commentary to the amendments, entitled,
Introduction to Preliminary Draft of Proposed Amendments to the Federal
Rules of Bankruptcy Procedure Relating to Litigation and Motion Practice, as

U a guide to bench and bar; and
(3) providing a five-month public comment period from August 1, 1998, to

71 January 1, 1999.

Professor Resnick noted that the litigation package included amendments to 27

different rules. He said that the volume of the changes made it difficult to follow without an

explanation focusing on the heart of the changes, set forth in Rules 9013 and 9014. Therefore,

the advisory committee's accompanying commentary had been prepared to assist the Standing

Committee and the public during the publication period. It was not intended to become a
permanent committee note.

The committee approved the litigation package and the accompanying
commentary for publication without objection. It also approved the proposed five-
month public comment period without objection.

Other Rules Amendments

Judge Duplantier reported that the advisory committee recommended publication of
changes in several other rules, three of which deal with providing notice to government
entities.

Government Notice Provisions

FED. R. BANKR. P. 1007

Professor Resnick stated that Rule 1007 requires the debtor to file schedules and
statements. The proposed amendments to Rule 1007(m) would provide that if the debtor lists

a governmental unit as a creditor in a schedule or statement, it must identify the specific

1,. department, agency, or instrumentality of the governmental unit through which it is indebted.
Failure to comply with the requirement, however, would not affect the debtor's legal rights.

U FED. R. BANKR. P. 2002

Professor Resnick stated that when the government is a creditor, the debtor must mail
L notices both to the pertinent government department and the United States attorney. He noted

that the Department of Justice had complained that the United States attorney normally

PL4
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receives notices, but frequently does not know which government agency is involved.
Accordingly, the proposed amendment to Rule 2002(j)(5) would require that the appropriate 1
governmental department, agency, or instrumentality be identified in the address of any I
notice mailed to the United States attorney.

FED. R. BANKR. P. 5003

The proposed amendments to Rule 5003, dealing with records kept by the clerk, would
require the bankruptcy clerk to maintain a register of the mailing addresses of federal and state L
governmental units within the state where the court sits.

Professor Resnick stated that concern had been expressed that if updates to the register
were too frequent, lawyers might not have the latest edition at hand. Pending legislation in the
House of Representatives would require the clerks to maintain a register and update it
quarterly. The advisory committee, however, had decided that annual updates were sufficient.

The proposed amendment would not require the clerk to list more than one mailing F
address for any agency. But the clerk may do so and include information that would enable a
user of the register to determine which address is applicable.

The mailing address listed on the register would be presumed conclusively to be the
correct agency address. But failure by the debtor to check the register and use the proper
address would not invalidate a notice if the agency in fact received the notice. Thus, the
register would serve as a "safe harbor." A debtor who used it would be protected, and a debtor
who did not would act at its own peril.

Other Provisions

FED. R. BANKR. P. 1017

The proposed amendment to Rule 1017, dealing with dismissal or conversion of a C

case, would authorize the court to rule on a timely-filed request for an extension of time to file
a motion to dismiss a case for substantial abuse, whether or not it ruled on the request before
or after expiration of the 60-day deadline specified in the rule.

FED. R. BANKR. P. 2002

Professor Resnick explained that the proposed amendment to Rule 2002(a)(6), dealing
with notices, would provide an adjustment for inflation. Under the current rule, notice of a
hearing on a request for compensation or expenses must be given if the request exceeds $500.

El
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The rule has remained unchanged since 1987. The advisory committee would raise the

threshold amount to $1,000.

FED. R. BANKR. P. 4003

Professor Resnick said that the proposed amendment to Rule 4003, dealing with

exemptions, was very similar to that proposed in Rule 1017. A party currently has 30 days to

7 object to the list of property claimed as exempt by the debtor unless the court extends the time

period. Case law has held that the court must actually rule on the extension request within the

30-day period. The amendment would permit the court to grant a timely request for an

extension of time to file objections to the list, as long as the request is made within the 30-day

period.

FED. R. BANKR. P. 4004

Professor Resnick explained that the proposed change to Rule 4004, dealing with the

L_* grant or denial of discharge, is a technical one, designed to conform to the proposed change in
Rule 1017(e). It would provide that a discharge will not be granted if a motion is pending

requesting an extension of time to file a motion to dismiss the case for substantial abuse.

The committee voted to approve the above amendments for publication without

C objection.

Proposed Amendments to the Official Forms

OFFICIAL FORMS 1 AND 7

Professor Resnick stated that the reasons for the proposed changes to the Official

Forms were set forth at Tab 6D of the agenda book.

The committee voted to authorize publication of the amendments to the Official
L Forms without objection.

National Bankruptcy Review Commission Recommendations

r Professor Resnick reported that the advisory committee was studying the
recommendations contained in the October 1997 report of the National Bankruptcy Review

Commission. He noted that the report was more than 1,300 pages long and contained 172

recommendations, some of which called specifically for changes in the Federal Rules of

A. Bankruptcy Procedure and were addressed to the advisory committee.

r-



June 1998 Standing Committee Minutes - DRAFT Page 20

Judge Duplantier noted that the Committee on the Administration of the Bankruptcy I
System was taking the lead for the Judicial Conference in preparing and coordinating
responses to the Commission's various recommendations. It had referred a number of F
recommendations to the Advisory Committee on Bankruptcy Rules, which in turn had decided
that it would not take a position on any Commission recommendations that called for
substantive changes in the Bankruptcy Code as a precedent to rules amendments. Several of LJ
the recommendations, however, called on the advisory committee to make changes in the rules
and forms independent of legislative action. The advisory committee concluded that the
appropriate response was to recommend that the provisions of the Rules Enabling Act be
followed with regard to such rules-related recommendations.

Professor Resnick also pointed out that many of the Commission's recommendations
called for substantive changes in the Bankruptcy Code. In addition, he said, comprehensive
bankruptcy legislation is pending in the Congress that would change many of the substantive
provisions of the Code. He said that legislative enactment of these provisions would require
the advisory committee to draft amendments to the bankruptcy rules to implement the
statutory changes.

Judge Sear moved to adopt the recommendations of the advisory committee regarding
the report of the National Bankruptcy Review Commission. The committee voted to
approve the recommendations without objection.

Informational Items

Judge Duplantier reported that the advisory committee had considered the issue of
establishing a uniform effective date for local rules. It concluded that the issue was not very
important, but that if a single date were chosen, it should be December 1 of each year. It also
concluded that a safety valve should be provided in the rule to take care of emergencies and
newly-enacted legislation.

Professor Resnick reported that the advisory committee had considered the proposal to C

permit the public to comment on proposed rule amendments by e-mail. It favored
implementing the proposal for a trial period, but was of the view that e-mail comments should
be treated the same as written comments.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES i

Judge Niemeyer presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 18, 1998. (Agenda Item 7) 1

n'
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Amendments for Judicial Conference Approval

FED. R. CIV. P.6

Professor Cooper reported that the proposed change to Rule 6, dealing with computing
time, was purely technical. He explained that a conforming amendment was needed in Rule
6(b) to reflect the abrogation of Rule 74(a) in 1997. The rule would be amended to delete its
reference to Rule 74(a). He added that since the change was technical, there was no need to
publish it for public comment.

FORM 2

Professor Cooper reported that paragraph (a) of Form 2 sets forth an allegation of
jurisdiction founded on diversity of citizenship. It asserts that the matter in controversy
exceeds $50,000. But the governing statute, 28 U.S.C. § 1332, had been amended to raise the
diversity jurisdiction threshold amount to its current level of $75,000. The advisory
committee recommended that the language of Form 2 be amended to refer to the statute itself,,
rather than to any specific dollar amount.

Professor Cooper added that the advisory committee was of the view that this, too, was
a technical change that did not require publication.

The committee approved the amendments to Rule 6 and Form 2 without
objection and voted to forward them to the Judicial Conference without publication.

Amendments for Publication

Discovery Package

Judge Niemeyer reported that the advisory committee had been debating discovery
issues for several years. Among other things, it had considered proposed amendments to
FED. R. Civ. P. 26(c) as an alternative to pending legislation that would narrow or restrict the
use of protective orders. More importantly, the committee had to address the impact on the
district courts of the expiration of the Civil Justice Reform Act of 1990. Specifically, it had to
decide whether the 1993 amendments to the civil rules - largely inspired by the Act and
authorizing local variations in pretrial procedures - should be continued permanently or
amended in certain respects.

The advisory committee had appointed a special discovery subcommittee - chaired by
Judge David F. Levi and staffed by Professor Richard L. Marcus as special reporter - to study
these issues and to take a comprehensive look at the architecture of discovery itself. Judge
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Niemeyer said that the subcommittee had been asked to address such matters as whether
discovery is too expensive in light of its contribution to the litigation process. And, if it is too
expensive, are there changes that could be made that would preserve the existing system, it
which promotes disclosure of information, yet produce cost savings? He added that the
subcommittee had also been asked to consider restoring greater national uniformity to the
rules by eliminating or reducing local "opt out" provisions authorized by the 1993 [7
amendments.

Judge Niemeyer reported that the advisory committee had conducted an important
conference at Boston College Law School with leading members of all segments of the bar,
interested organizations, the bench, and academia. It had also asked the Federal Judicial C

Center to conduct a survey of lawyers on discovery matters. The data from that survey
showed that about 50% of the cost of litigation is attributable to discovery, and that in the
most complex cases that percentage rises to about 90%. The lawyers responded that discovery
was very expensive, and 83% of them stated that they favored certain changes in the discovery
rules. In particular, they expressed support for providing: (1) greater access to judges on
discovery matters; and (2) national uniformity in procedures.

Judge Niemeyer reported that there had been a consensus among the participants at the
Boston College conference that:

1. Full disclosure of relevant information is an important element of the American f
discovery system that should be preserved.

2. Discovery works very well in a majority of cases.

3. In those cases when discovery is actively used, both plaintiffs and defendants
believe that it is unnecessarily expensive. Plaintiffs complain that depositions
are too numerous and expensive, and defendants complain most about the costs
of document production, including the costs of selection, review to avoid
waiver of privileges, and reproduction.

4. Where initial mandatory disclosure is being used, it is generally liked and is
generally seen as reducing the cost of litigation.

5. National uniformity is strongly supported, and the local rule options authorized 7l
by FED. R. CIV. P. 26 should be eliminated.

6. The cost of discovery disputes could be reduced by greater judicial
involvement.
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7. The costs of document production are attributable in large part to the review of
documents necessary to avoid waiver of the attorney-client privilege. Costs
could be reduced if there could be a relaxation of the waiver rules for discovery
purposes. (The advisory committee, however, was initially of the view that
because privileges are generally governed by state law, it might be difficult to
address this matter through the federal civil rules.)

8. Discovery costs could be reduced by imposing presumed limits on the length of
depositions and the scope of discovery, particularly with regard to the
production of documents.

9. An early discovery cutoff date and a firm trial date are the most effective ways
of reducing costs. (The advisory committee concluded, however, that this
matter could best be addressed by the Court Administration and Case
Management Committee and by education of judges, rather than by rule
amendments.)

Judge Niemeyer stated that the special discovery subcommittee had considered a wide
variety of ideas and had presented the advisory committee with several different options. The
central goal was to reduce the costs of discovery without undercutting the basic principles of
open disclosure of relevant information. The advisory committee considered all the
alternatives and concluded that any package of amendments that it would propose should be
designed to enjoy general support from both plaintiffs and defendants.

He added that the political aspects of changes in the discovery rules were very
important. Plaintiffs and defendants simply do not agree on some procedural matters.
Nevertheless, the advisory committee was of the view that the package it had selected was
very well balanced and fairly addressed the concerns of both sides. Judge Niemeyer reported
that the advisory committee had chosen to proceed with proposals on which the vote was
unanimous or represented a strong majority. On close votes, the committee either dropped the
proposal or modified it to satisfy a significant majority.

Judge Niemeyer explained that the package adopted by the advisory committee did not
reduce discovery. Rather, it would narrow attorney-managed discovery and make some of it
court-managed discovery. The committee's proposal would limit attorney-managed discovery
under FED. R. Civ. P. 26(b) to any matter, not privileged, that is relevant to a claim or defense
of a party. Broader discovery of matters relevant to "the subject matter involved in the
pending action" would still be available to the parties, but only on application to the court.

A proposed amendment to FED. R. CIV. P. 34(b) would authorize the court to limit
discovery or require the party seeking discovery to pay part or all of the reasonable expenses
incurred by the responding party. Judge Niemeyer reported that the special discovery
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subcommittee had recommended placing that provision in Rule 26, but the full advisory
committee decided to retain it as an amendment to Rule 34. It also decided to include a note
on the matter in the publication and invite public comment on the proper placement of the
provision.

One of the members expressed strong opposition to the proposed changes, especially J
the amendment limiting the scope of attorney-managed discovery, and he described the
amendments as "revolutionary." He said that they would "throw out" the present discovery
system, which was well understood by the bar and had worked very well, and replace it with a
system that required judges, rather than lawyers, to make discovery decisions. He also
strongly objected to the amendment to Rule 34 authorizing the court to order cost sharing,
which he described as "cost shifting." He predicted that defense lawyers would routinely
challenge discovery requests by plaintiffs and seek to shift the costs of discovery to the
plaintiffs.

Professor Cooper stated that the discovery subcommittee had not been discharged. It
would continue to consider other matters, including the advisability of providing limited
initial disclosure of documents without waiving attorney-client privileges in order to reduce
the burdens of document production and a presumptive age limit on the production of
documents. It would also explore whether it would be practicable to develop discovery L
protocols or guidelines for various kinds of civil cases.

Professor Cooper also reported that the advisory committee had decided not to-proceed K
further with proposals to amend the protective order provision of FED. R. Civ. P. 26(c).

Several members of the committee complimented the advisory committee and its i
discovery subcommittee on producing a well-researched, carefully-crafted, and objective
package of amendments that, they said, managed to accommodate many difficult and
competing considerations and achieve national uniformity. They said that although they
might have reservations about individual provisions in the proposed discovery package, they
favored publication of all the proposed amendments.

Judge Niemeyer asked Professor Marcus to describe the proposed amendments to each
of the rules. K

FED. R. Civ. P.5

Professor Marcus stated that the proposed amendment to Rule 5(d) would provide that
discovery materials need not be filed until they are used in a proceeding or the court orders
that they be filed. He explained that the rule had been amended in 1980 to authorize a court to
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order that discovery materials not be filed with the clerk of court. Before that time, they had

been filed routinely with the courts.

He reported that by the late 1980's about two thirds of the district courts had
promulgated local rules prohibiting the filing of discovery materials generally. The Standing
Committee's Local Rules Project had concluded that these rules were inconsistent with the
national rules but had suggested consideration of amendment of the national rule. He added

that the Judicial Council of the Ninth Circuit had recently recommended that Rule 5(d) be
amended to authorize local rules to prohibit the filing of discovery materials, but the advisory
committee had decided not to pursue that course of action.

Instead, the advisory committee had decided to propose, a national rule that would

as excuse the filing of discovery materials and supersede existing local rules. The proposed Rule
5(d), which includes disclosures under Rule 26(a)(1) or (2) as well as discovery information,
would provide that these materials "need not be filed." The committee note makes it clear that
deposition notices and discovery objections would be covered by the rule. But medical

i examinations under Rule 35 would be unaffected by the amendment. Professor Cooper added
that although discovery responses need not be filed under the proposed amendment, they

p could be filed if a party wished to file them.

Some members of the committee stated that clerks of court were experiencing serious
space problems and that the filing of discovery materials would create burdens and costs for
the courts. They suggested that the national rule be amended to prohibit the filing of all
discovery materials except with court permission. Professor Marcus responded that public
access to discovery materials was a controversial matter. Moreover, some lawyers wanted to
reserve the opportunity to file certain materials with the clerk.

Judge Niemeyer noted that when Rule 5(d) had been amended in 1980, the press had
expressed opposition on the grounds that the amendment would restrict its access to "court
records." He added that the advisory committee had been concerned that a national rule
banning the filing of discovery materials might provoke similar controversy and impede
eventual passage of the amendment. Accordingly, it had decided to make only a modest

- change that would allow, but not require, parties to file materials.

Several members of the committee stated, however, that there was no requirement that
discovery materials be made public, since they are not part of the public record unless actually

used in a case. Justice Veasey moved to substitute the words "must not be filed" for the words
"need not be filed" in line 7 of the proposed amendment to Rule 5(d). The committee voted
to approve the substitution without objection.

L

Pi~
L
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Two of the members suggested that the proposed amendment include a provision
placing an explicit responsibility on attorneys to preserve discovery materials. Other members,
stated, however, that local rules and case law adequately cover this matter. 4

The committee approved the proposed amendment for publication with one
objection. O

FED. R. Civ. P. 26

Professor Marcus reported the advisory committee had decided as a matter of policy to
seek national uniformity in the rules regarding initial disclosures under Rule 26(a). He
pointed out that mandatory disclosure was a controversial matter among the bench and bar, i
with strong views expressed both for and against it. He said that the advisory committee had
considered three options: (1) to make the current Rule 26(a)(1) mandatory in all districts; (2) V
to abrogate Rule 26(a)(1) and preclude initial disclosure everywhere; or (3) to fashion a form
of disclosure that would be nationally acceptable.

4

The advisory committee chose the third course. To that end, the proposed
amendments to Rule 26(a)(1) would limit a party's disclosure obligation to materials
"supporting its claims or defenses." Professor Marcus emphasized that the revised rule would L
promote national uniformity by eliminating the explicit authority of a court under the current
rule to opt out of the disclosure requirements by local rule.

Two members questioned whether the phrase "supporting its claims or defenses" was
broad enough to cover information that controverted an opponent's claims or defenses. They
noted that this issue had been addressed in the committee note, but suggested that more
comprehensive language might be incorporated in the rule itself. Professor Cooper responded
that the advisory committee had deliberately chosen the language to be consistent with
language already used elsewhere in the discovery rules. He pointed out, for example, that
FED. R. Civ. P. 26(b), which defines the scope of discovery, refers only to "claims and
defenses." He added that claims and defenses includes denials, but not impeaching materials. C

One of the members suggested publishing alternative language on the scope of
disclosure and soliciting public comment on the two versions. Judge Niemeyer responded that
the advisory committee was of the view that only one version should be published for
comment.

Professor Marcus stated that subparagraph 26(a)(1)(E) sets forth a list of 10 categories
of civil actions that would be exempt from the initial disclosure requirements of the rule. He
explained that discovery would be an unnecessary burden in these types of cases. He also
pointed out that, after consulting with the chair and reporter of the Advisory Committee on



June 1998 Standing Committee Minutes - DRAFT Page 27

ro
L. Bankruptcy Rules, the two bankruptcy exceptions set forth as items (i) and (ii) in the

subparagraph were unnecessary. Accordingly, Judge Niemeyer, Professor Cooper, and

L Professor Marcus suggested eliminating them from the proposed amendment.

Some of the members asked whether the list of exemptions in Rule 26(a)(1)(E) was

accurate and complete. Professors Marcus and Cooper responded that the advisory committee

expected to use the public comment process to refine the list further. They noted that the

r publication would flag the issue and ask for public comment on whether the types of civil

cases listed were proper for exclusion, whether they were properly characterized, and whether

other categories of cases should also be excluded.

Professor Marcus pointed out that the parties would be given 14 days, rather than 10

days, following the conference of attorneys under Rule 26(f) to make the required disclosures.

Later-added parties would have to make their disclosures within 30 days, unless a different

time were set by stipulation. And minor changes would be made in paragraphs 26(a)(3) and

r (4) to conform with the proposed changes in Rule 5(d) on the filing of disclosure materials.

Professor Marcus said that the proposed amendments to Rule 26(b)(1) would limit

attorney-controlled discovery. But the court would have authority to permit discovery beyond

matters related to the claims or defenses of a party. The language would be amended to make

it clear that evidence sought through discovery must be relevant, whether or not admissible at

trial. He pointed out that a new sentence had been added at the conclusion of paragraph (b)(l)

L to call attention to the limitations on excessive or burdensome discovery imposed by

subdivision 26(b)(2)(i), (ii), and (iii).

Professor Marcus pointed out that the amendments to Rules 26(d) and 26(f), dealing

with the timing and sequence of discovery and the conference of the parties, were linked. The

language of both provisions would be amended to exclude "low end" cases, i e., the categories
tL of cases exempted from initial disclosure requirements under Rule 26(a)(1)(E). He added that

r- the amended rule would require that the conference of the parties under Rule 26(f) be held

L seven days earlier than currently in order to give the court more time to consider the report
and plan arising from the conference. The amended rule would no longer require a face-to-
face meeting of parties or attorneys, but a court could by local rule or order require in-person
participation.

The committee approved the proposed amendments, with the change to Rule

26(a)(1)(E) described above, for publication with one objection.

L
rL,
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FED. R. Civ. P. 30 LI

Professor Marcus stated that Rule 3 0(d)(2) would be amended to limit the duration of
depositions. Unless otherwise authorized by the court or stipulated by the parties and the
deponent, a deposition would be limited to one day of seven hours. The rule would also be
amended to include non-party conduct within the rule's prohibition against individuals
impeding or delaying the examination.

Some of the members expressed doubts that a uniform limit on the length of LJ
depositions would be effective in practice, especially in multi-party cases. They noted that
many variables had to be considered, and attorneys often do not have control over the course
of their own depositions. They suggested that time limits on depositions would be difficult to
regulate by rule and would best be left to the attorneys and discovery plans. Professor Marcus
responded that there had been a strong majority on the advisory committee for making the F
change. Many attorneys have complained that overlong depositions result in undue costs and
delays. Professor Cooper added that Rule 26(b)(2) currently authorizes a court to impose
limits on the number and length of depositions. Moreover, a court would retain the power to
extend a deposition on a party's request.

One member recommended that the amended rule require that the party taking the
deposition notify the deponent 10 days in advance which documents would be the subject of
interrogation, that the moving party send the deponent pertinent documents in advance, and r
that the deponent be required to read the documents before taking the deposition. Some of the
members agreed with the substance of the recommendation, but they suggested that the matter
was one that should be left to good practice and trial strategy, rather than national rule. Judge
Niemeyer added that the member's point was well taken, but that lawyers had told the
advisory committee that the problem of unprepared witnesses rarely arose with experienced
attorneys. In addition, there was a concern that deponents would be swamped with unrealistic
volumes of documents submitted to protect any possible opportunity for use. Therefore, the
advisory committee had decided not to include in the amendments an express requirement that
the deponent read certain documents in advance.

The committee approved the proposed amendments for publication by a vote of
6to4.

FED. R. Civ. P. 34

Professor Marcus stated that the proposed amendment to Rule 34(b) would provide
that when a discovery request exceeds the limitations of Rule 26(b)(2), the court could limit
the discovery or require that the requesting party pay part or all of the reasonable expenses of
producing it.

Lr
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One of the members strongly objected to this provision, stating that it would be used
routinely by defense counsel to shift, costs to plaintiffs, thereby driving many poor or

economically -limited litigants out of the court system. He said that it would alter the entire
philosophy of federal practice and should be rejected. He added that the courts already had

the power to limit discovery and should not be given the authority to impose costs on the

parties requesting discovery, except in very large cases.

But another member disagreed, countering that the "discovery" problem was real and

needed to be addressed. He said that the proposed advisory committee amendment was
neutral and applied equally to defendants and plaintiffs. He added that it was inappropriate to

characterize it as an attempt to drive poor litigants out of the court system.

One member observed that the proposed amendments to- Rules 26(b) and 34(b) would

establish two different regimes of discovery, which might be denominated as "regular
discovery" and "supplemental discovery." The former would be self-executing and without

cost to the requesting party. The latter, though, would require court approval and could entail
the payment of costs by the requesting party. Judge Niemeyer agreed with this
characterization.

Judge Niemeyer added that the advisory committee would invite public comment on
whether the cost-bearing provision was properly placed as an amendment to Rule 34(b) or
should be added to Rule 26(b)(2), dealing with discovery scope and limits.

The committee approved the proposed amendments for publication by a vote of
7 to 3.

FED. R. Civ. P. 37

Professor Marcus pointed out that the proposed change in Rule 37, dealing with

sanctions, would add a cross-reference to Rule 26(e)(2). This would close a gap left by the
1993 amendments to the rules and authorize sanction power for failure to supplement
discovery responses.

The committee approved the proposed amendment for publication without
objection.

Service on the United States

Judge Niemeyer reported that the advisory committee had received a request from the
Department of Justice to allow additional time for the government to respond in cases when an
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officer or employee of the United States is sued in an individual capacity for acts or omissions
occurring in connection with the performance of official duties. The committee agreed with
the Department's position and recommended publishing proposed amendments to Rules 4 and
12.

FED. R. Civ. P. 4

Professor Cooper stated that when an officer of the United States is sued in an
individual capacity, the proposed rule would give the officer 60 days in which to answer.
Subparagraph 4(i)(2)(A) would govern service in cases when an officer of the United States is
sued in an official capacity. Subparagraph 4(i)(2)(B) would govern service of an officer sued
in an individual capacity for acts or omissions occurring "in connection with the performance L
of duties on behalf of the United States." Professor Cooper pointed out that the quoted
language had been crafted carefully with the assistance of the Department of Justice and was V
designed to avoid using existing terms such as "color of office" or "scope of employment" or
"arising out of the employment," because these terms had developed particular meanings over
time. V

Under subparagraph 4(i)(2)(B), when a federal officer or employee is sued in an
individual capacity for acts or omissions occurring in connection with duties performed on
behalf of the United States, service must be effected on both the officer or employee and the
United States. The advantage of requiring service on the United States is that under
Department of Justice regulations, the Department ordinarily defends officers sued
individually if their acts were committed in the course of United States business.

Professor Cooper explained that new subparagraph 4(i)(3)(B) would allow a
reasonable time to correct a service defect. Thus, if a plaintiff served only the affected officer
or employee, additional time would be provided to correct the defect and effect service on the C

United States. HI

Deputy Attorney General Holder stated that the rule was beneficial and would provide S

a single set of clear and understandable rules'to govern all suits against the United States. L

FED. R. Civ. P. 12

Professor Cooper stated that the proposed changes to Rule 12, dealing with defenses
and objections, would provide that a response is due by the United States or an officer or
employee sued in an individual capacity within 60 days after service. He added that the
Department of Justice needed 60 days to determine whether to provide representation to the
defendant officer or employee. Thus, the response time would be the same, whether the L
officer or employee were sued in an individual capacity or an official capacity.

Li
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The committee approved the amendments to Rules 4 and 12 for publication
without objection.

Informational Items

Judge Niemeyer provided the committee with a status report on the work of the
Working Group on Mass Torts. He said that the issues raised in mass tort litigation were very
complex and controversial, and the working group had conducted meetings with some of the
most experienced judges, lawyers, and academics in the country. He added that the group was
planning on producing a report that would describe mass-tort litigation and identify problems

L that may deserve legislative and rulemaking attention. He expressed the hope that the report
could also present a preliminary blueprint for action by identifying the legislative and
rulemaking steps that might be taken to reduce the problems. He expected that the working
group force would file a draft report in time for consideration by the Standing Committee at
its January 1999 meeting.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Davis presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 15, 1998. (Agenda Item 8)

Rules Amendments for Judicial Conference Approval

Lo Judge Davis reported that the Standing Committee had approved publication of
proposed amendments to eight rules and the addition of one new rule at its June 1997 meeting.
The advisory committee had considered the public comments at its April 1998 meeting and
had conducted a public hearing addressing the proposed amendments on Rule 1 1 pleas and

L criminal forfeiture.

FED. R. CRIM. P. 6

Judge Davis stated that there were two amendments proposed in Rule 6, dealing with
grand juries. The first, in subdivision 6(d), would authorize the presence of interpreters during
deliberations to assist grand jurors who are hearing or speech impaired. He explained that
under the current rule, no person other than the grand jurors themselves may be present during
deliberations.

As authorized for publication by the Standing Committee, the rule had been broader in
L scope and would have allowed all types of interpreters to be present with the grand jury. But

comments were received that it would not be legal to have interpreters assist jurors who do not

L
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L
speak English, since 28 U.S.C. § 1865 requires that all grand jurors and petit jurors speak
English. Accordingly, the advisory committee modified the amendment to permit only
interpreters assisting hearing or speech impaired grand jurors to be present during
deliberations and voting.

The second amendment would modify subdivision 6(f) to permit the grand jury
foreperson to return the indictment in open court. The present rule requires that the whole
grand jury be present for the return.

The committee approved the proposed amendments without objection.

FED. R. CRIM. P. 11 L

Judge Davis and Professor Schlueter pointed out that three changes were proposed in V
Rule 11, governing pleas. The first would make a technical change in subdivision 11 (a) to
conform the definition of an organizational defendant to that in 18 U.S.C. § 18. n

The second change would amend Rule 11 (e)(1) to reflect the impact of the Sentencing
Guidelines on guilty pleas. It would recognize that a plea agreement may specifically address
a particular sentencing guideline, a sentencing factor, or a policy statement accompanying a
sentencing guideline or factor. The proposed change would distinguish clearly between a plea
agreement under subparagraph 1 l(e)(1)(B), which is not binding on the court, and one under
subparagraph I1 (e)(l)(C), which is binding once it is accepted by the court.

Some members of the committee expressed concern that the proposal would remove
the court further from the sentencing process and give greater authority to the United States Li
attorney and defense counsel. They pointed out, for example, that a judge might accept a plea
initially, but later be required to reject it when the facts become known. The case, then, would
have to be tried after considerable delay. Professor Schlueter responded that the advisory
committee wanted only to address the reality of the current practice, under which the parties
reach an agreement with regard to specific guidelines or factors. He added that a judge may
always accept or reject such a plea agreement.

Judge Davis stated that the third proposed change, to Rule 1 1 (c)(6), was also
controversial, particularly with defense counsel. It would reflect the increasing practice of
including provisions in plea agreements requiring the defendant to waive the right to appeal or
to collaterally attack the sentence. The amendment would require the court to determine L i
whether the defendant understands any provision in the plea agreement waiving such rights.
A majority of the public comments had opposed the amendment, largely on the grounds that it F
would be seen as an endorsement of the practice of waiving appellate rights.

.U
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r
Judge Davis pointed out that most courts had upheld the kinds of waivers

contemplated in the amendment, and the Criminal Law Committee of the Judicial Conference

L. had recommended the provision to the advisory committee. The advisory committee,
however, decided to add a sentence to the committee note stating that: "Although a number of
federal courts have approved the ability of a defendant to enter into such waiver agreements,
the Committee takes no position on the underlying validity of such waivers."

The committee approved the proposed amendment to Rule 11(e) by a vote of 11
to 1. It approved the other amendments to Rule 11 without objection.

'FED. R. CRIM. P. 24

Judge Davis reported that the proposed change to Rule 24(c), dealing with trial jurors,

K would give a trial judge discretion to retain alternate jurors if a juror becomes incapacitated
during the deliberations. The current rule explicitly requires the court to discharge all
alternate jurors when the jury retires to deliberate.

One member pointed out that the committee note set forth certain procedural
protections to insulate the alternate jurors during the deliberative process. It stated that if
alternates are in fact used, the jurors must be instructed that they must begin their
deliberations anew. He recommended that the latter provision be placed in the language of the
rule itself.

Judge Davis agreed to insert additional language in the rule. Accordingly, Judge
V Stotler asked him and Professor Schlueter to draft appropriate text and present it to the
L committee later in the meeting.

r After consultation with the Style Subcommittee and further committee deliberations,
Judge Davis and Professor Schlueter suggested adding the following language at the end of
paragraph 24(c)(3): "If an alternate replaces a juror after deliberations have begun, the court
shall instruct the jury to begin its deliberations anew."

The committee voted without objection to approve the proposed amendment.

FED. R. CRIM. P. 32.2

rL Judge Davis reported that the proposed new Rule 32.2 was the heart of a major
revamping and reorganization of the criminal forfeiture rules. He noted that the government
proceeds in criminal forfeiture on an in personam theory. There must be a finding of guilt in

LJ order to forfeit property.
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He explained that new Rule 32.2 states that no judgment of forfeiture may be made L
unless the government alleges in the indictment or information that the defendant has an
interest in property that is subject to forfeiture in accordance with an applicable statute. U
Accordingly, a conforming change would be made in Rule 7(c)(2), prescribing the nature and
contents of the indictment or information, to make it clear to the defendant that the
government is seeking to seize his or her property.

Judge Davis pointed out that paragraph (b)(1) contained the principal change in the
criminal forfeiture amendments and had attracted the most comments from the public. The
new rule would eliminate any right of the defendant to a jury trial on the forfeiture count. The
provision flowed from the decision of the Supreme Court in Libretti v. United States, 516 U.S.
29 (1995), where the Court held that criminal forfeiture is a part of sentencing. A defendant,
accordingly, is not entitled to a jury trial on the forfeiture count.

The judge would have to make a decision on the nexus of the property to the offense
Has soon as practicable after entering a guilty verdict or accepting a plea of guilty or nolo
contendere." This language would replace current Rule 32.1(e). Under the current rule, after
returning a guilty verdict, the jury is required to hear evidence and enter a special verdict on
the forfeiture count. Under the proposed rule, however, the jury would be excused once it has
returned a guilty verdict, and the court would proceed right away on its own to decide upon J
forfeiture of the applicable property. The judge may use the evidence accumulated during the
course of the trial or in the plea agreement, and it may take additional evidence at a post-trial
hearing.

One of the members expressed concern as to whether the new rule afforded the 7
defendant the opportunity to contest an allegation by the government that the property in
question had been purchased with drug proceeds. Judge Davis responded that the court has
considerable discretion to take evidence at a hearing and allow both sides to present additional
evidence. The judge would not be required to hold a hearing, but would surely do so if a party
asked for one. And the judge would have to hold a hearing if there were a dispute as to the
facts. A hearing would be held, for example, if the defendant were to claim that he or she had
purchased the property legitimately, without using drug proceeds. Professor Schlueter added
that the rule was designed to give the trial judge maximum discretion and therefore did not
specify all the steps that the judge must follow.

Judge Davis said that if a third party comes forward to assert an interest in the forfeited
property, the court must conduct an ancillary proceeding. It would have discretion to allow
the parties to conduct appropriate discovery. At the conclusion of the ancillary proceeding,
the court must enter a final order of forfeiture. It would amend the preliminary order of
forfeiture, if necessary, to account for disposition of the third-party petition.

rV



June 1998 Standing Committee Minutes - DRAFT Page 35

Judge Davis stated that proposed Rule 32.2(b) contained two principal provisions.
First, the court, rather than the jury, would determine whether there is a nexus between the
offense and the property. Second, the court would defer until a later time the question of the
defendant's interest in the property. Since Libretti v. United States had made it clear that
criminal forfeiture is a part of sentencing, it makes sense for the judge, rather than the jury, to
decide the ownership questions. He added that in most cases defense counsel currently waives
a jury trial on forfeiture issues.

He added that subsection (b)(2) covers the situation when the court decides that the
nexus between the property and the offense has been established, but no third party appears to
file a claim to the property. In that case, the court may enter a final order forfeiting the
property in its entirety. He said that the advisory committee had added a proviso after
publication that the court must determine, consistent with the in personam theory of criminal
forfeiture, that the defendant had an interest in the property.

Subsection (b)(3) states that the government may seize the property, and the court may
impose reasonable conditions to protect the value of the property pending appeal.

Subdivision 32(c) would require an ancillary proceeding if a third party appears to
claim an interest in the property. Paragraph (c)(4) was added following publication to make it
clear that the ancillary proceeding is not a part of sentencing. Therefore, the rules of evidence
would be applicable. Although the ancillary proceeding was designed to protect the rights of
third parties, the defendant would have a right to participate in it. At the conclusion of the
proceeding, the court would be required to file a final order of forfeiture of the property.

Subdivision (d) would authorize the court to issue a stay or impose appropriate
conditions on appeal. Subdivision (e) would govern subsequently located property. The court
would retain jurisdiction to amend a forfeiture order if property were located later. It also
could enter an order to include substitute property.

In conclusion, Judge Davis summarized the sequence of events under the new Rule
32.2 as follows: the jury's verdict, a preliminary order of forfeiture by the court, a third
party's petition, an ancillary proceeding, and a final order of forfeiture.

Some members pointed out that a defendant has the right to a jury trial in a civil
forfeiture proceeding. They expressed concern about taking away the defendant's right to jury
trial in criminal forfeiture proceedings, even though that right might not be constitutionally
required under Libretti v. United States. One member added that he would vote against the
proposal, as written, but would be inclined to support it if it retained the right to a jury trial on
the single issue of the nexus of the property to the offense.

F~~~~~~~~~~~~~~~~~~~~
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The committee rejected the proposed amendment by a vote of 7 to 4.

FED. R. CRIM. P. 7, 31, 32, and 38 V
Judge Davis said that the advisory committee would withdraw the amendments to

these rules because they were part of the proposed criminal forfeiture package and were
designed to conform to the proposed new Rule 32.2.

FED. R. CRIM. P. 54 X

Judge Davis stated that the change in Rule 54, dealing with application of the criminal
rules, was purely technical. It would eliminate the current rule's reference to the Canal Zone,
which no longer exists.

The committee approved the proposed amendment without objection.

Informational Items

Judge Davis stated that the advisory committee had discussed the draft attorney
conduct rules at its April 1998 meeting. Some of the lawyer members on the committee, he
said, had expressed opposition to the concept of having another set of conduct rules. The
advisory committee agreed to appoint two of its members to serve on the ad hoc attorney r
conduct committee.

FED. R. CRIM. P. 5

Judge Davis reported that the advisory committee had approved a proposed
amendment to Rule 5(c) that would authorize a magistrate judge to grant a continuance of a
preliminary examination without the consent of the defendant. But, he added, the advisory
committee had voted not to seek publication of the amendment until a later date.

He explained that the proposed amendment would conflict with 18 U.S.C. § 3060(c).
Therefore, the advisory committee had recommended at its April 1997 meeting that the
Judicial Conference seek a change in the statute. The Standing Committee, however, at its
June 1997 meeting decided that it would be more appropriate to propose a change to Rule 5(c)
through the Rules Enabling Act process. Accordingly, it remanded the matter back to the
advisory committee for further action.

At its October 1997 meeting, the advisory committee considered the issue again. It
decided not to pursue an amendment to Rule 5(c) and so advised the Standing Committee.

EJ
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The Magistrate Judges Committee, however, presented the issue to the Judicial Conference at

r its March 1998 session with a request for a change in the statute.

Judge Davis added that the Judicial Conference had considered the matter, and

following the Conference session, the chair of the Executive Committee had asked the
advisory committee to consider publishing a proposed amendment to Rule 5(c). As a result,
the advisory committee approved an amendment at its April 1998 meeting. But it decided not
to seek publication on the grounds that: (1) the proposed amendment itself was not crucial,

L and (2) the committee had begun restyling the body of criminal rules and wished to avoid
making piecemeal amendments in the rules until that -process had been completed.

L Judge Stotler said that the larger issue debated by the Judicial Conference at its March
1998 session was how best to coordinate proposed rules changes with proposed legislative

changes. She emphasized that the debate had underscored the need for the rules committees to

work closely with other committees of the Conference in coordinating changes that affect both

r rules and statutes. She added that the Executive Committee had acquiesced in the advisory
committee's decision to defer publication of the proposed amendment to Rule 5(c).

FED. R. CRIM. P. 30

Professor Schlueter reported that the advisory committee had published a proposed
amendment to Rule 30 that would permit the court to require the parties to submit pretrial
requests for instructions. But, he noted, the Advisory Committee on Civil Rules was
considering similar changes to FED. R. Civ. P. 51. Therefore the criminal advisory committee
had decided to defer presenting the matter to the Standing Committee until further action is
taken with regard to proposed amendments to the civil rule.

L REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

L Judge Smith presented the report of the advisory committee, as set forth in her
memorandum and attachments of May 1, 1998. (Agenda Item 9)

Amendments for Publication

Judge Smith reported that at the January 1998 meeting, the Standing Committee had
L authorized the advisory committee to publish proposed amendments to FED. R. EVID. 103,

404, 803, and 902. It was understood that these amendments would be included in the same
publication as any additional amendments approved at the June 1998 meeting. She added that
the advisory committee was sensitive to the need to limit the number and frequency of
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changes in the rules. Therefore, it did not expect to recommend further amendments for some Ell
time, unless required by legislative developments.

Judge Smith said that the decision of the Supreme Court in Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993), had generated a great deal of controversy
regarding testimony by expert witnesses. The advisory committee had decided as a matter of
policy to delay acting on potential changes in the rules in order to allow sufficient time for
case law to develop at both the trial and appellate levels on the impact of the decision. The C

committee, however, believed that the time was now appropriate to proceed. Accordingly, it
voted to seek authority to publish amendments to three rules dealing with testimony of ,
witnesses. She added that all the amendments had been designed to clarify Daubert, yet the
advisory committee wished to make as few changes as possible in the existing rules of
evidence.

FED. R. EvID. 702

Judge Smith stated that Rule 702, governing expert testimony, was the focal point of 7
the Daubert decision. The advisory committee simply would add language at the end of the
existing rule reaffirming the role of the district court as gatekeeper and providing guidance in
assessing the reliability and helpfulness of proffered expert testimony. The amendment would t
make it clear that expert testimony of all types - scientific, technical, and specialized - are
subject to the court's gatekeeping role.

Judge Smith pointed out that the Daubert decision had set forth a non-exclusive
checklist of factors for the trial courts to consider in assessing the reliability of scientific
testimony. The advisory committee had made no attempt to codify these factors, as Daubert
itself made clear that they were not exclusive. Moreover, case law has added numerous other
factors to be considered in individual cases in determining whether expert testimony is L
sufficiently reliable.

Judge Smith said that the Daubert decision also addressed the issue of methodology.
It requires a judge to review both the methodology used by the expert and how it has been
applied to the facts. She added that application of these factors to expert testimony will
necessarily vary from one kind of expertise to another. She emphasized that the trial courts Li
had demonstrated considerable ingenuity and wisdom in applying Daubert. The advisory
committee, thus, determined that it was not necessary to set forth any specific procedural r
requirements in the rule for the trial courts to follow. l

Some members expressed concern about the meaning of the terminology "sufficiently
based upon," as used in the phrase "the testimony is sufficiently based upon reliable facts or
data." Professor Capra explained that the opinion of an expert might be based on reliable

1
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information, but it must also be based on sufficient facts or data. The phrase, thus, refers to
the quantity, rather than the quality, of the information.

One member questioned whether there was a need to change the rule at all at this
point. Professor Capra responded that the advisory committee had been unanimous in
favoring amendments to the rule. He noted that the developing case law was inconsistent as to
whether Daubert applies to all kinds of experts. Moreover, he said, legislation had been
introduced in the Congress to modify the rule through legislation. Judge Smith affirmed the
need to amend the rule at this point, and she emphasized again that the advisory committee
had attempted to change the current rule as little as possible.

FED. R. EvID. 701

Judge Smith reported that the advisory committee would add a clause to the end of
Rule 701, which deals with testimony by lay witnesses. The addition would clarify and
emphasize the opening clause of the rule, which limits application of the rule to a witness who
is not testifying as an expert. The rule then proceeds to state the limits on the testimony of a
lay witness. Therefore, the amendment makes it clear that a lay witness may not provide
testimony based on scientific, technical, or other specialized knowledge. She added that the
advisory committee had been concerned over a growing tendency among attorneys to attempt
to evade the expert witness rule by using experts as lay witnesses.

Judge Smith pointed out that representatives from the Department of Justice disagreed
with the proposed amendment. They had said that the amendment would conflict with FED. R.
Civ. P. 26 and require additional efforts by United States attorneys in providing reports of
experts. Ms. Smolover of the Department stated that the agency believed that the amendment
would effect a significant change in the law. She added that it attempted to draw a bright line
between specialized knowledge and non-specialized knowledge in an area that was especially
murky. She proceeded to provide two examples of factual situations where it would be
difficult to distinguish specialized knowledge from non-specialized knowledge.

Professor Capra responded that three states currently have evidence rules in place that
are similar to the proposed amendment and distinguish sharply between expert and lay
testimony. He said that the courts in those states had experienced no difficulties in applying
the rules. And, he said, the courts -federal and state - make these kinds of distinctions
every day.

Judge Smith added that there may be close calls in some factual situations, but the
courts normally handle these distinctions very well. She said that the potential harm that may
be caused by attempts to evade Rule 702 greatly outweigh any problems of potential
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uncertainty in distinguishing between specialized knowledge and non-specialized knowledge L
in certain cases. Several members of the committee expressed their agreement with Judge
Smith on this point.

Judge Stotler asked the trial judges attending the meeting whether they had
encountered problems in distinguishing expert testimony from lay testimony. Several of the
judges responded that they already applied the law in the manner specified in the proposed
amendment, and they had experienced no difficulty in doing so. They expressed strong F7
support for the proposed amendment and statedthat it would provide the bar with additional,
necessary guidance on distinguishing among categories of proposed testimony and complying
with the requirements of FED. R. Civ. P. 26 for an advance written report of expert testimony. C

The members proceeded to discuss how the proposed amendment would be applied to
a number of hypothetical situations. They generally anticipated few practical problems, but
some noted that problems arise with regard to treating physicians. It was pointed out that the
committee note to FED. R. Civ. P. 26 states explicitly that a written report of expert testimony
is not needed from a treating physician. It was reported by several, though, that some
attorneys call treating physicians as observing witnesses under Rule 701, but then attempt to
use them as expert witnesses under Rule 702. Professor Capra emphasized that although n

there are "mixed" witnesses, the committee note accompanying the proposed amendment L
makes it clear that the rule distinguishes between expert and lay testimony, rather than
between expert and lay witnesses.

FED. R. EVID. 703

Judge Smith reported that the advisory committee had been concerned about a growing
tendency to attempt to present hearsay evidence to the jury in the guise of materials supporting
expert testimony. Accordingly, the proposed amendment to Rule 703, dealing with bases of
opinion testimony by experts, would provide that when an expert relies on underlying
information that is inadmissible, only the expert's conclusion - and not the underlying
information - would ordinarily be admitted. The trial court must balance the probative value
of the underlying information against the safeguards of the hearsay rule, with the presumption
that the facts or data upon which an expert bases an opinion or inference will not be admitted. 7:

: ~~~~~~~~L
The committee approved proposed amendments to FED. R. EvID. 701, 702, and

703 for publication without objection. r
Ul
L.
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Informational Items

Professor Capra reported that the advisory committee had approved the suggestion that
the use of electronic mail be authorized for transmitting public comments on proposed
amendments to the secretary.

He stated that the advisory committee was continuing to consider the impact of
computerized evidence on the Federal Rules of Evidence, and it had produced a detailed
report on the matter for the chairman of the Technology Subcommittee. The advisory
committee had concluded that the courts were simply not having problems in applying the
evidence rules to computerized records. Moreover, the committee had determined that it
would be very difficult to amend the rules expressly to take account of computerized
evidence. It would require changes in many of the rules or the drafting of new and difficult
definitional provisions.

Professor Capra noted that Judge Stotler had asked the advisory committee to consider
whether FED. R. Civ. P. 44 should be abrogated in light of its overlap with certain of the
evidence rules. He explained that the committee had researched the matter in detail, had
consulted with the Advisory Committee on Civil Rules, and had concluded that there was not
a complete overlap between Rule 44 and the evidence rules. Moreover, there was no
indication of any problems in the case law. Therefore, the committee decided not to pursue
abrogating the rule.

Professor Capra reported that legislation had been introduced in the Congress to
provide for a parent-child evidentiary privilege. The House bill would directly amend FED. R.
EVID. 501 to include such a privilege, and the Senate bill would require the Judicial
Conference to report on the advisability of amending the Federal Rules of Evidence to include
a parent-child privilege. The advisory committee had considered the matter and concluded
that the evidence rules should not be amended to include any kind of parent-child privilege.

Professor Capra stated that the proposed privilege would be contrary to both state and
federal common law. Moreover, it would not be appropriate to create it by amending the
Federal Rules of Evidence, since the Congress had rejected a detailed list of privileges in favor
of a common law, case-by-case approach. Professor Capra added that the advisory committee
had prepared a proposed response to the Congress to that effect.

Judge Smith said that the Congress had expressed a good deal of interest in privileges
in recent years, including a possible rape counselor privilege, a tax preparer privilege, and
now a parent-child privilege. She said that she had written to Congress stating that a
piecemeal, patchwork approach to privileges would be a mistake. FED. R. EVID. 501 had
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worked well in practice, and if the Congress were to act at all, it should consider making a
comprehensive review of all privileges. v

Professor Capra noted that the advisory committee had completed a two-year project
to notify the public that certain advisory committee notes to the Federal Rules of Evidence r
may be misleading. He stated that the report identified inaccuracies and inconsistencies
created because several of the- rules adopted by the -Congress in 1975 differed materially from
the version approved by the advisory committee. He stated that the committee's report would j
be printed by the Federal Judicial Center and would appear in Federal Rules Decisions. L

ATTORNEY CONDUCT

Professor Coquillette summarized his May 18, 1998, Status Report on Proposed Rules
Governing Attorney Conduct, set forth as Agenda Item 10. He recommended the appointment
of an ad hoc committee to work on attorney conduct matters consisting of two members from
each of the advisory committees, Chief Justice Veasey, Professor Hazard, and representatives
from the Department of Justice.

He stated that the debate, essentially, had come down to two options. The first would L

be to have a single dynamic conformity rule that would eliminate all local rules and leave
attorney conduct matters up to the states. The second would be to adopt a very narrow core of
specific federal rules on attorney conduct. He said that there were serious differences of
opinion on these options, and the ad hoc committee would seek to reach a consensus on the
matter.

Professor Coquillette pointed out that misleading articles had appeared stating that the
committee was proposing enactment of the 10 draft attorney conduct rules. He noted that the
rules had been drafted only for internal debate and added that American Bar Association
officials had been informed that the committee was not making any proposals at this point.

He stated that another misconception had been that the committee was proposing to
increase the amount of federal rulemaking regarding attorney conduct. In fact, he said, the
committee was trying to accomplish just the opposite. The thrust of the committee's C

discussions to date had been to reduce the number of local federal court rules and turn attorney
conduct matters over generally to the states.

Finally, Professor Coquillette said that the study of attorney conduct would not be
completed quickly. Time would be needed to coordinate efforts with the American Bar
Association, the American Law Institute, and other bar groups. Time would also be needed to
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study attorney conduct issues in a bankruptcy context. Accordingly, the only action needed
C was for the Standing Committee to affinn the appointment of the ad hoc committee.

The committee voted without objection to appoint an ad hoc committee to study
r attorney conduct matters.

Professor Coquillette noted that the Court Administration and Case Management
Committee had provided the committee with a set of principles to govern conduct in alternate
dispute resolution proceedings. He said that no action was required on the part of the
committee, but pointed out that there is likely to be more activity in this area at the local and

-national levels.

Professor Coquillette reported that two bills had been introduced in the Congress to
govern attorney conduct. He said that the committee should respond to Congressional
inquiries by referring to the ongoing attorney conduct project.

r
LOCAL RULES AND UNIFORM NUMBERING

Professor Squiers reported that about 70% of the district courts had renumbered their
local rules, as required by the Judicial Conference. One member suggested that the circuit
councils should be asked to assist the remaining courts in complying with the renumbering
requirement.

Professor Squiers reported that the Civil Justice Reform Act of 1990 had expired and
that many of the provisions contained in the district courts' individual civil justice expense
and delay reduction plans had now been incorporated into local rules. The status and legality
of other procedural requirements contained in local plans, however, was uncertain.

Judge Stotler praised the efforts of the Local Rules Project and pointed out that it hadL identified many good local rules that have now been adopted as national rules. She asked
whether it would be helpful for the committee to commission a new national survey of local
rules in light of the renumbering project, the 1993 amendments to the civil rules, and theL expiration of the Civil Justice Reform Act. She suggested that Professor Squiers might
consider preparing a specific proposal for committee consideration, including a provision for

C obtaining appropriate funding for a survey.
L
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REPORT OF THE STYLE SUBCOMMITTEE

Judge Parker reported that the Supreme Court had approved the restyled body of
appellate rules with one minor amendment., He said that the restyling project had been
successful because of the leadership shown by Judges Stotler and Logan and the hard work
and expertise of Professor Mooney and Mr. Garner. Judge Stotler added that a great debt was
also due to Judge Robert Keeton, who had initiated the project, and to Professor Charles Alan
Wright, Judge George Pratt, and Judge James Parker. !-

Judge Parker said that the next project would be to restyle the body of criminal rules.
He noted that a first draft had been prepared and would be considered by the Style
Subcommittee. A final draft would likely be submitted to the Advisory Committee on L
Criminal Rules by December 1, 1998.

REPORT OF THE TECHNOLOGY SUBCOMMITTEE

Mr. Lafitte referred to the docket sheet of technology issues set forth in the agenda
book. He pointed out that electronic filing of court papers was the most significant
technological development that would affect the federal rules. He noted that Mr. McCabe and

his staff had prepared a paper summarizing the rules-related issues that had been raised in the
10 electronic filing pilot courts. He added that the paper would be circulated to the reporters f
and considered by the advisory committees.

PROPOSALS TO SHORTEN THE RULEMAKING PROCESS [
Judge Stotler stated that the Executive Committee of the Judicial Conference had

asked the committee to consider ways to reduce the length of the rulemaking process. Each of
the advisory committees had discussed the matter and had concurred in principle that there
should be some shortening of the process. No specific proposals, however, had been
forwarded.

At Judge Stotler's request, Mr. Rabiej distributed and explained a chart setting forth [J
the time requirements for the rules process and setting forth various ways in which the times
might be reduced. He noted that some of the suggestions made for shortening the process are
controversial. He proceeded to explain each of the proposed scenarios. EJ

Mr. Rabiej stated that proposed amendments are normally presented to the Supreme
Court following the September meeting of the Judicial Conference each year. He explained
that, except in emergency situations, the Conference does not send proposals to the Court

-L
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following the March Conference meetings because the justices do not have sufficient time to
act on them before the May 1 period specified in the Rules Enabling Act.

One member questioned the need to shorten the process and asked the chair whether a
policy decision had been made to shorten the process. She replied that no decision of the kind
had been made, but that the Executive Committee had asked the rules committees to consider
the issue. She added that the amount of time needed to consider a rule depends largely on the
nature of the particular rule.

Another member suggested that it would be better to leave the existing, deliberative
process in place, but to consider developing an emergency process that could be used to
address special circumstances requiring prompt committee action. Several other members
concurred in this judgment and suggested the need to develop a fast track procedure.

Several members noted that the need for accelerated treatment of an amendment
usually arises because the Congress or the Department of Justice decides to act on a matter
through legislation. They observed that the Congress in several instances has decided not to
wait for the orderly and deliberative promulgation of a rule because the process was seen as
taking too long. The chair replied that the advisory committees might consider certifying a
particular rule for fast track consideration.

One of the participants suggested that consideration be, given to eliminating one or
more of the six entities that participate in considering an amendment, i. e., advisory committee,
public, standing committee, Judicial Conference, Supreme Court, and Congress. Others
responded, however, that each entity plays an important part in the process. Therefore, it
would be unwise, both substantively and politically, to consider elimination of any of them.
Members pointed to the important role played by the standing committee in assuring quality
and consistency in the rules and that of the Supreme Court in giving the rules great prestige
and credibility.

One member recommended that the committees adopt a fixed schedule for submitting
proposed amendments to the rules as packages, such as once every five years. The advisory
committees could stagger their changes so that civil rules, for example, might be considered in
one year and criminal rules in the next. He advised the committee to accept the inevitability
that: (1) emergencies will arise on occasion; and (2) the Congress or the Department of
Justice will continue to press for action outside the Rules Enabling Act when they feel the
political need to do so. He concluded, therefore, that the committees should establish a firm
schedule for publishing and approving rules amendments in multi-year batches, but also take
due account of emergencies, political initiatives, and statutory changes.
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Judge Stotler suggested that further thought be given to the issue of shortening the L
length of the rulemaking process and that additional discussion take place at the next
committee meeting. She also suggested that further thought be given to the issue of making
the chairs of the advisory committees voting members of the Standing Committee.

NEXT COMMITTEE MEETINGS

The committee is scheduled to hold its next meeting on Thursday and Friday, January L

7 and 8, 1999. Judge Stotler asked the members for suggestions as to a meeting place so that
the staff could begin making reservations. She also asked the members to check their
calendars and let the staff know their available dates for the June 1999 committee meeting.

Respectfully submitted, I

L)

Peter G. McCabe F
Secretary

LL

L

J

Fd
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7 MEMORANDUM TO STANDING RULES COMMITTEE

SUBJECT: Legislative Report

The 105th Congress adjourned in October 1998 (subject to the call of the chair). During

the 105a' Congress, we monitored 38 bills and 3 joint resolutions that would affect the Federal

Rules of Practice and Procedure. These bills included 13 new bills that were introduced after the

committee's June 1998 meeting. On behalf of the rules committees, five letters were sent since

the last committee meeting to the House and Senate Judiciary Committees expressing rules-

L: related concerns and drafting problems with pending legislation that involved the following issues:

* Civil Rule 30(b) - stenographic recording of depositions

L. * Evidence Rules 803 and 902- admission of foreign records

L * Various bankruptcy rules - authorizing or mandating the initiation of the
rulemaking process with respect to five separate proposals for rule changes (three

r separate letters were sent)

Individual letters were also sent to Senator Hatch and Representatives Coble and

McCollum transmitting the pamphlets containing the proposed rule amendments published in

L August 1998. The letters drew attention to several proposed amendments that included proposals

(amendments to Evidence Rules 404, 702, 803, and 902) which were similar to ones contained in

bills that had been introduced by the congressmen. Senator Hatch was also advised that the

Supreme Court-approved Civil Rule 23(f), a provision similar to one in the Senator's bills, takes

effect on December 1, 1998.

Copies of the letters are attached. Only three of the 41 pieces of legislation ultimately

were approved and enacted into law.

The Taxpayer Confidentiality Act (Pub. Law No. 105-206) contains a provision amending

the Internal Revenue Code establishing an evidentiary privilege for communications between a

taxpayer and an authorized tax practitioner. It was decided not to transmit rules-related concerns

L regarding this bill to Congress because: (1) the bill did not amend the rules directly, and (2)

Evidence Rule 501 itself recognizes the option of Congress to prescribe an evidentiary privilegeLi by an Act of Congress outside the rulemaking process.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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The Alternative Dispute Resolution and Settlement Encouragement Act (Pub. Law No. L
105-315) requires each court to authorize and provide by local rules adopted under 28 U.S.C.
§ 2071 the option of voluntary ADR procedures. The original draft of the bill was revised at the F
request of the rules committees to include a specific reference to the Rules Enabling Act.

The Omnibus Appropriations Act contained a provision (commonly referred to as the 1n
McDade provision) subjecting government attorneys to attorney conduct rules established under
state laws or rules. The provision will supersede the Thornburg memorandum and accompanying -m

regulations, to the extent that they are inconsistent. The effective date of the provision is delayed L
for 180 days. The provision was formerly included in a stand-alone bill, Citizens Protection Act
of 1998. The rules committees have not expressed a position on it. K

Although not part of the enacted law, the conference report accompanying the Omnibus
Appropriations Act requires the Judicial Conference to report its findings by April 15, 1999, on
whether Criminal Rule 6 should be amended to entitle a witness appearing before a grand jury to l
be accompanied by counsel. An earlier version would have amended the rule directly, but was
defeated. The Criminal Rules Committee had appointed a subcommittee, chaired by Judge
David D. Dowd, to study grand jury reform proposals in general. Judge Davis later tasked the Ll
subcommittee with reporting on the specific issue dealing with a witness' right to have an
attorney attend the grand jury session. 7

A major bankruptcy bill seemed to be headed for approval late in the congress. It would
have required substantial revisions to the bankruptcy rules. In addition, several of its provisions 7
raised serious rulemaking process concerns. In the end it failed. But it - or something like it -
is likely to be reintroduced in the next congress.

Two bills were introduced and actively considered by the House and Senate Judiciary
Committees, which would provide parties with the right to remove most class actions from state ,
court to the federal court under certain criteria subject to the discretion of a federal judge. The
Mass Torts Working Group is carefully considering the consequences of the bill, which is likely
to be reintroduced early in the next congress. The Federal/State Jurisdiction Committee is also,
studying the bill.

A chart showing the status of the rules-related bills is attached.

Ll4.98~~~~~~
F

John K. Rabiej

Attachments
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L LEGISLATION AFFECTING
THE FEDERAL RULES OF PRACTICE AND PROCEDURE

105th Congress

SENATE BILLS

S. 3 Omnibus Crime Control Act of 1997
* Introduced by: Hatch and others
[! * Date Introduced: January 21, 1997

L * Status: Referred to the Committee on Judiciary
Provisions affecting rulesEl * Sec. 501. Increase the number of government peremptory challenges from 6 to 10

[CR24(b)]
F * Sec. 502. Allow for 6 person juries in criminal cases upon request of the

L defendant, approval of the court, and consent of the government 1CR23(b)]

* Sec. 505. Requires an equal number of prosecutors and defense counsel on all

At rules committees [§ 2073]K * Sec. 713. Allow admission of evidence of other crimes, acts, or wrongs to prove
disposition toward a particular individual [EV404(b)]

z * Sec. 821. Amends the language of CR35(b) (Reduction of Sentence) and the

L sentencing guidelines [CR35(b)]
* Sec. 904. Amends the statute governing proceedings in forma pauperis [AP Form

L 41
S. 79 Civil Justice Fairness Act of 1997 (See H.R. 903)

fl * Introduced by: Hatch
* Date Introduced: January 21, 1997
* Status: Referred to Committee on the Judiciary - letter from Standing Committee to

Hatch (4/29/97)
L * Provisions affecting the Rules:

* Sec. 302 Amends Evidence Rule 702 regarding expert testimony JEV702]
: * Sec. 302 Amends Civil Rule 68 regarding offers of judgment [CV681

S. 225 Sunshine in Litigation Act of 1997
* Introduced by: Kohl
* Date Introduced: January 28, 1997
* Status: Referred to Committee on the Judiciary - letter from Standing Committee to

Hatch (4/1/97)
* Provisions affecting rules

p * Sec. 2 Adds a new section to title 28 controlling procedures for entering and

L modifying protective orders [CV26(c)]

K
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S. 254 Class Action Fairness Act of 1997
* Introduced by: Kohl
* Date Introduced: January 30, 1997 7
* Status: Referred to Committee on the Judiciary; Subcommittee on Oversight and Courts. L
* Provisions affecting rules

Sec. 2 requires class counsel to serve, after a proposed settlement, the State AG
and DOJ as if they were parties to the class action. A hearing on the fairness of
the proposed settlement may not be held earlier than 120 days after the date of that
service. [CV23] 7

S. 400 Frivolous Lawsuit Prevention Act of1997
* Introduced by: Grassley
* Date Introduced: March 5, 1997
* Status: Referred to Committee on the Judiciary; Subcom. on Oversight and the Courts
* Provisions affecting rules: 7

* Section 2 amends Civil Rule 1 1(c) removing judicial discretion not to impose
sanctions for violations of rule 11. [CV1 lI

S. 1081 Crime Victim's Assistance Act (See H.R. 924; H.R. 1322; S.J. Res 6)
* Introduced by. Kennedy and Leahy
* Date Introduced: July 29, 1997
* Status: Referred to Committee on Judiciary.
* Provisions affecting rules:

* Section 121 would amend Criminal Rule 11 by adding a requirement that victims
be notified of the time and date of, and be given an opportunity to be heard at a
hearing at which the defendant will enter a plea of guilty or nolo contendere. 7
[CR11]

* Section 122 would amend Criminal Rule 32 to provide for an enhanced victim
impact statement to be included in the Presentence Report. Victims should be
notified of the preparation of the Presentence Report and provided a copy. [CR32]

* Section 123 would amend Criminal Rule 32.1 by requiring the Government
notify victims of certain crimes of preliminary hearings on revocation or 7
modification of probation or supervised release. The victims will also be given Li
the right of allocution at those hearings. [CR32.11

* Section 131 would amend Evidence Rule 615 to add victims of certain crimes to 7
the list of witnesses the court can not exclude from the court room. [EV615]

Page 2
December 3, 1998 (12:02PM) jr
Doc. # 2200 L



S. 1301 Consumer Bankruptcy Reform Act of 1997
* Introduced by: Grassley
* Introduced: October 21, 1997;9/23/98 Senate passed companion measure H.R. 3150 in

lieu of this measure
* Status: 5/21/98 - Ordered to be reported with amendments favorably; 6/4/98 placed on

Senate Legislative Calendar; Jul 21, 1998 Senator Hatch from Comnmittee on Judiciary;

filed written report. Report No. 105-253(Additional and minority views filed.) Letter sent

from Judge Stotler.
* Provisions affecting rules: None directly amending the rules or instructing judicial

conference to propose rule amendments, will likely move with either H.R. 3150, S. 1914,

or both, which do contain rules issues.

S. 1352 Untitled
* Introduced by: GrassleyEl * Date Introduced: October 31, 1997
* Status: Referred to Committee on the Judiciary - letter from Civil Rules Committee to

Hatch (4/17/98)
L * 4/2/98 Approved by Subcom. on Oversight and Courts; Sent to full committee

* Provisions affecting rules
amends Civil Rule 30 restoring stenographic preference for recording depositions

S. 1721 Untitled
* Introduced by: Leahy
*l ~ Date Introduced: March 6, 1998

Status: Referred to Committee on the Judiciary
L Provisions affecting rules

* requires the Judicial Conference to review and report to Congress on whether the

FRE should be amended to create a privilege for communications between parents
and children

S. 1737 Taxpayer Confidentiality Act (See Public Law 105-206; 7/22/98)
* Introduced by: Mack
* Date Introduced: March 10, 1998
* Status: Referred to Committee on Finance; included in the IRS restructuring Bill marked-

up on 3/31/98 (HR 2676); HR 2676 passed the Senate on 517/98; June 2 4 th Conference
Report; House approves conference report, 6/25/98; Senate approves report, 7/9/98

* Provisions affecting rules
L. * Amends the Internal Revenue Code to apply attorney-client privilege to

communications between a taxpayer and any authorized tax practitioner (CPA,
Enrolled Agent, etc) in noncriminal matters before the IRS and in federal court

Page 3
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S. 1914 Business Bankruptcy Reform Act
* Introduced by: Grassley L
* Introduced: April 2, 1998
* Status: 6/2/98 Subcommittee on Oversight and Courts concluded hearings; letter from

Judge Stotler sent.
* Provisions affecting rules: several provisions request the bankruptcy rules committee to

propose for adoption rules or forms to implement statutory changes; See H.R. 3150 and ,1
5. 1301

S. 2030 Grand Jury Due Process Act (See S. 2260)
* Introduced by: Bumpers
* Date Introduced: May 4, 1998
* Status: Referred to Committee on Judiciary
* Provisions affecting rules

Would amend CR 6 [The Grand Jury] to allow witnesses before the grand jury the
assistance of counsel while in the grand jury room

S. 2083 Class Action Fairness Act of 1998
* Introduced by: Grassley and Kohl
* Introduced on: May 14, 1998
* Status: 9/10/98: Subcommittee on Oversight and Courts. Approved for full committee

consideration with an amendment in the nature of a substitute favorably.
* Provisions affecting rules

* Limits attorney fees in class actions to a reasonable percentage of damages
actually paid; general removal of class actions from state to federal courts; undoes
1993 amendments to Civil Rule 11 and requires sanction for frivolous filing
[CV1 K

S. 2163 Judicial Improvement Act of 1998 (See H.R. 660; H.R. 1252)
* Introduced by: Senator Hatch
* Introduced on: June 11, 1998
* Status: Committee on the Judiciary
* Provisions affecting rules

* Section 3 deals with special masters;
* Section 4 allows for interlocutory appeal of court orders granting or denying class

action certification decisions j

S. 2260 Appropriations for Department of Commerce; Justice, etc. - Amendment 3262
* Introduced by: Bumpers
* Date Introduced: July 22
* Status: Amendment agreed to ( S. 2260 passed the Senate 99-0 on 7/23/98); Not in bill,

but conference report requires Judicial Conference to study the issue and report to
Appropriations Committee by 4/15/99

* Provisions affecting rules: f
Requires Judicial Conference to issue a report on the grand jury amendments by 4/15/99

Page 4
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S. 2289 Grand Jury Reform Act of 1998 (SEE S. 2030)
* Introduced by: Senator Bumpers
* Introduced on: July 10, 1998
* Status: Committee on the Judiciary
* Provisions affecting rules

* Section 2 would amend CR6 [The Grand Jury] to list the rights and
responsibilities of jurors and providing notice to witness of certain rights

Section 2 would also give Grand Jury witnesses the right to an attorney, paid for

under 18 USC 3006A if necessary

S. 2373 Alternative Dispute Resolution of 1998
* Introduced by: Senator Grassley
* Introduced on: July 30, 1998
* Status: 10/13/ 98 Referred to Subcommittee on Oversight and Courts

* Provisions affecting rules
Requires courts to authorize by local rule adopted under 2071 the use of voluntary
ADR procedures

HOUSE BILLS

HR. 660 Untitled (See S. 2163)
* Introduced by: Canady
* Date Introduced: February 10, 1997
* Status: Referred to Committee on the Judiciary; letter from Standing Committee to

Canady (4/1/97); Judge Niemeyer met with and discussed bill with Canady on 4/29/97
* Provisions affecting rules

Sec. 1 would amend title 28 to allow for an interlocutory appeal from the decision
certifying or not certifying a class [CV23]

H.R. 903 Alternative Dispute Resolution and Settlement Encouragement Act (See S. 79)

* Introduced by: Coble
* Date Introduced: March 3, 1997; Mar 7, 1997 Referred to the Subcommittee on Courts

and Intellectual Property.
* Status: Letter to Hyde from Standing Committee (4/21/97)
* Provisions affecting rules:

* Section 3 Amends title 28 to provide an offer of judgment provision [CV681 and
* Section 4 amends Evidence Rule 702 governing expert witness testimony.

[EV702]

Page 5
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HR. 924 Victim Rights Clarification Act 7
* Introduced by: McCullum
* Date Introduced: March 5, 1997
* Status: Passed and signed into law.(Pub. L. No. 105-6)
* Provisions affecting the rules:

Adds new section 351 0 to title 18 that prohibits a judge from excluding from
viewing a trial any victim who wishes to testify as an impact witness at the
sentencing phase of the trial. 1EV 6151

HR. 1252 Judicial Reform Act of 1997 (See H.R. 660; S. 2163)
* Introduced by: Hyde
* Date Introduced: April 9, 1997
* Status: 4/23/98 passed House; 4/24/98 referred to Senate-Letter from Civil Rules

Committee to Hatch, re: Section 3 (5/7/98)
* Provisions affecting rules:

* Section 3 amends title 28, section 1292(b), and would provide for interlocutory
appeal of a class action certification decision. [CV231

* Provides discretion to judge to televise civil and criminal case proceedings,
including trials X

* Sunsets provision governing CORA plans

H.R. 1280 Sunshine in the Courtroom Act
Introduced by: Chabot

* Date Introduced: April 10, 1997 r?
* Status: Referred to Committee on the Judiciary
* Provisions affecting rules:

* Enacts a stand alone statute that would authorize the presiding judge to allow r
media coverage of court proceedings. Authorizes the Judicial Conference to
promulgate advisory guidelines to assist judges in the administration of media
coverage. [CR53]

H.R. 1492 Prisoner Frivolous Lawsuit Prevention Act of 1997
* Introduced by: Gallegly L
* Date Introduced: April 30, 1997
* Status: Referred to Committee on the Judiciary, Subcommittee on Crime
* Provisions affecting rules:

* Would amend Civil Rule 11 to mandate imposition of a sanction for any violation
of Rule by a prisoner. [CV111

Page 6
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K, H.R. 1536 Grand Jury Reduction Act
L * Introduced by: Goodlatte

Date Introduced: May 6, 1997

r . Status: Referred to Committee on the Judiciary - CACM considered proposal 6/97;

referred to ST, rec'd that Judicial Conference oppose the legislation; Rec. Approved

3/98; letter sent by Conference Secretary to Goodlatte (4/17/98)

* . Provisions affecting rules:
Would amend Section 3321 of title 28, reducing the number of grand jurors to 9,

with 7 required to indict. [CR61

H.R. 1745 Forfeiture Act of 1997
*+ . Introduced by: Schumer on behalf of the Administration-
t * Date Introduced: May 22, 1997
* Status: Referred to Judiciary and Ways and Means

ret * Provisions affecting rules:
( * Several including §§102 and 105 directly amending Admiralty Rules and § 503

creating a new Criminal Rule 32.2 on forfeiture and related conforming

amendments to other criminal rules [CR32.2]

H.R. 1965 (formerly H.R. 1835) Civil Asset Forfeiture Reform Act
* . Introduced by: Hyde and Conyers
* Date Introduced: June 20, 1997
* Status: Reported to the House, 10/30/97; Letter with Judiciary's comments being

coordinated by LAO; including concerns about time deadlines in admiralty cases; 10/20

98: Ways and Means and Commerce discharged
a * Provisions affecting rules:

V * Section 12(b) amends Paragraph 6 of Rule C of the Supplemental Rules for

Certain Admiralty and Maritime Claims (extends the notice requirement from 10

days to 20).

H.R. 2135 Bail Bond Fairness Act of 1997
P * Introduced by: McCollum

L . Date Introduced: July 10, 1997
* Status: 3/12/98 Judge Davis testified at Subcommittee Hearings Held.
* Provisions affecting rules: Section 2 of the bill would amend CR46(e)

HR. 2603 (became H.R.3528) Alternative Dispute Resolution and Settlement Encouragement

Act (Pub. LawNo. 105-315; 10/30/98)
L * Introduced by: Coble and Goodlatte
* Date Introduced: October 2, 1997
C * Status: April 21, 1998 passed House, amended; 04/22/98 Referred to Senate Committee

L- on the Judiciary; 10/7/98, passed Senate, amended; 10/10/98 cleared for White House
Provisions affecting rules:
A' * Requires courts to authorize by local rule adopted under 2071 the use of voluntary

ADR procedures

Page 7
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Section 3 would amend § 1332 of title 28, United States Code, to provide for
awarding reasonable costs, including attorneys' fees, if a written offer of judgment Li
is not accepted and the final judgment is not more favorable to the offeree than the
offer.

H.R. 3150 Bankruptcy Reform Act of 1998
* Introduced by: Gekas Li
* Introduced: February 3, 1998
* Status: 6/10/98 Passed House; 6/5/98 letter sent to Judiciary Committee leadership;

7/7/98 Placed on Senate Legislative Calendar, Calendar No. 457; died in conference
Provisions affecting rules: several provisions request the bankruptcy rules committee to
propose for adoption rules or forms to implement statutory changes

H R. 3396 Citizens Protection Act of 1998 (See S. 2260)
* Introduced by McDade
* Introduced on March 5, 1998
* Status: referred on 3/5/98 to full Judiciary Committee (193 co-sponsors as of 8/4/8);

passed as part of budget bill
* Provisions affecting rules: Subjects government lawyers to attorney conduct rules

established by State laws or rules

H.R. 3577 Confidence in the Family Act (See H.R. 4286) L
* Introduced by: Lofgren
* Date Introduced: March 27, 1998 i

* Status: Referred to Judiciary; attempt to add to HR 1252 failed
* Provisions affecting rules:

would amend EV501 by adding a new section creating a privilege for
communications between parents and children

HR. 3745 Money Laundering Act of 1998 (See also H.R. 1756 and S. 2165)
* Introduced by: McCollum
* Date Introduced: May 5, 1998
* Status: 6/5/98 Forwarded by Subcommittee to Full Committee; 6/12/98 letter sent to

Judiciary Committee leadership. Letter sent by Judge Smith 6/12/98.
* Provisions affecting rules: Section 11 provides for admission of foreign records in civil

cases. It is consistent with the proposed amendments to EV 803 and 902, which will be
published for comment this fall.

L
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H.R. 3789 Class Action Jurisdiction Act of 1998
L * Introduced by: Hyde

Be * Date Introduced: April 29, 1998
* Status: Referred to Judiciary; mark-up by subcommittee; mark-up by full committee 8/5;

9/10/98 : reported to full House
* Provisions affecting rules: The bill would give federal courts original jurisdiction in class

X actions in diversity cases without regard to the value of the item in controversy and
provide for removal of all class actions from state courts.

HR. 3905 Fairness in Asbestos Compensation Act of 1998
* Introduced by: Representative Hyde
* Date Introduced: May 20, 1998
* Status: Referred to Committee on the Judiciary
* Provisions affecting rules

r . Creates the Asbestos resolution Corporation to conduct medical reviews and
ADR. Also sets out provisions governing asbestos litigation in courts, including
offer of judgment provisions, limits on class actions, and pre-filing medical

ra certification.

HR. 4221 Untitled
* Introduced by: Representative Coble
. Date Introduced: July 16, 1998
* Status: Referred to Committee on the Judiciary - letter from Civil Rules Committee to

Hatch (7/21/98); letter sent by Judge Niemeyer 8/7/98
. Provisions affecting rules

A, * Amends Civil Rule 30 restoring stenographic preference for recording depositions

HR. 4286 Parent-Child Privilege (See H.R. 3577)
. Introduced by: Representative Andrews
. Date Introduced: July 21, 1998
* Status: Referred to Committee on the Judiciary; 7/31/98 referred to Subcommittee on

Courts and Intellectual Property
, * Provisions affecting rules

* Adds Rule 502 to Federal Rules of Evidence establishing a parent/child privilege
WreX * Has technical error in section b Clerical amendments and a very strange effective

date.

AN

L
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S.J. Res. 6 (See also S.J 44; H.J. Res 71; HR 1322; S. 1081; H.R. 924))
* Introduced by: Kyl and Feinstein L
* Date Introduced: January 21, 1997
* Status: Referred to Committee on the Judiciary; 4/28/98 hearing held (S.J. 44); amended

7/7/98; 7/7/98 Reported to Senate by Senator Hatch with an amendment in the nature of a
substitute. Placed on Senate Legislative Calendar - Calendar No. 455.

* Provisions! affecting rules:
Victim's rights [CR321

'elf

L
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COMM I I tEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES

WASHINGTON, D.C. 20544

L ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES

CHAIR WILL L. GARWOOD

M PETER G. McCABE APPELL;ATE RULES

SECRETARY
June 5, 1998 ADRIAN G. DUPLANTIER

BANKRUPTCYRULES

Ls PAUL V. NIEMEYER

Le CIVL RULES

Honorable Henry J. Hyde W. EUGENE DAVIS

Chairman, Committee on the Judiciary CREUNE DAVIS
United States House of Representatives FERN M. SMITH

Room 2138 Rayburn House Office Building EVDENCE RULES

Washington, D.C. 20515

Dear Chairman Hyde:

I write on behalf of the Judicial Conference's Committee on Rules of Practice and

Procedure (Standing Committee) to express concern regarding certain provisions of H.R. 3150, the

"Bankruptcy Reform Act of 1998" (Act). Section 503 of the Act would enact a provision that is

similar to proposed rule amendments that the Advisory Committee on Bankruptcy Rules is

presently studying and has recommended for publication and comment. In addition, five other

provisions of the Act-though worded differently-would also undermine the Rules Enabling Act

rulemaking process by authorizing the initiation of the rulemaking process outside the normal

procedures. (28 U.S.C. §§ 2071-77.)

I urge you and your colleagues to decline to support § 503 pending the completion of the

rulemaking process. I would also recommend that the wording of the five sections, which authorize

or mandate the initiation of the rulemaking process, be revised to follow the procedures established

by the Rules Enabling Act.

Section 503

Section 503 of the Act would require clerks of courts to maintain a register of all

governmental units to ensure that the appropriate government office receives adequate notice ofVI, bankruptcy filings. As with any large corporation, notices of bankruptcy filings have often been

misdirected to the wrong office or unit within a given governmental agency. A delayed response to

a bankruptcy filing has led to unfortunate consequences, including the loss of significant procedural

and substantive protections.

In March 1995 -the Advisory Committee on Bankruptcy Rules began working with the

Department of Justice to develop a solution to the problem. After several meetings and discussions

with affected persons and organizations, the advisory committee has now recommended that

proposed amendments to Rules 1007, 2002, and 5003, which are designed to improve notice to

governmental units, be published for comment. If approved by the Standing Committee, which

meets in mid-June, the proposal will be published for comment in mid-August 1998.
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The proposed rule amendments are similar in effect to § 503, but there are some important

differences. Initially, the proposed rule amendments require only annual, and not quarterly, updates
of the register. The advisory committee opted for the annual reporting for two reasons. First, the
number of governmental units that need to be included in the register would be substantial.
Updating the list by court personnel would be time consuming and laborious. More frequent
updating of the list would also impose a greater burden on debtors and their attorneys who would be p
compelled to review the revised lists more often. Second, the proposed rule amendments provide
for a "safe harbor" mailing address, but the failure to use that address does not invalidate any notice
that is otherwise effective. Finally, the proposed rule amendments would not require the posting of
addresses of municipalities and other local governments. Doing so would add thousands of entities M

to the register and would impose a costly burden on the clerk.

The advisory committee expects that the public comment stage will provide helpful insights
into the differences between § 503 and the proposed rule amendments. The public comment stage
will also provide an opportunity to those persons and organizations that are most affected by the
proposed rule changes to respond to them. At the end of the rulemaking process, this added
scrutiny by the public, rules committees, Judicial Conference, and Supreme Court, will provide
Congress with a much better record on which to base its decision. For these reasons, further action 7)
on § 503 might be better deferred to allow the Rules Enabling Act rulemaking process to proceed. L

Rule and Form Amendments Referred to the Rulemaking Process

Sections 233, 235, 410, 412, and 517(e) would authorize or mandate the initiation of the
rulemaking process in regard to five separate proposals for rule changes. Each of these sections is
worded differently, which may lead to unexpected consequences and may create some needless
confusion.

* Section 233 states that the "Advisory Committee on Bankruptcy Rules of the
Judicial Conference of the United States shall ... propose for adoption" standard
form disclosure statements and plans of reorganizations for small business debtors.

* Section 235 states that "after consultation with the Director of the Executive for the
United States Trustees and the Judicial Conference ... the Attorney General shall
propose for adoption" amended Federal Rules of Bankruptcy Procedure and Official
Forms ....."

* Section 410 states that it is the "sense of Congress that rule 901 1 be modified" to
include a requirement that all documents be submitted to the court only after the
debtor or the debtor's attorney has made a reasonable inquiry to verify the
information contained in such documents.

* Section 412 provides that the "Judicial Conference shall establish" official forms to
facilitate compliance with amendments made by §§ 101 and 102.

* Section 517 states that it is the "sense of Congress that the Advisory Committee
should... propose for adoption" amended rules that provide that a governmental

unit may object to a confirmation of a plan on or before 60 days after the debtor files
all tax returns.
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Some of the above sections bypass the initial stages of the Rules Enabling Act process and

needlessly undercut in varying degrees the proper role of the Judicial Conference and its
committees in the rulemaking process. Under procedures promulgated pursuant to the Rules
Enabling Act, the Judicial Conference's advisory rules committees are responsible for considering
every rule change proposed from "any source, new statutes and court decisions affecting the rules,

and legal commentary." In accordance with those procedures, a suggestion in any form from
Congress, including a letter from an individual member, that proposes a particular rule change
would be promptly referred to the pertinent advisory rules committee for consideration and the

initiation of the rulemaking process. Moreover, the provision that requires the Conference to

"establish" forms consistent with changes to the Bankruptcy Code (§ 412) is unnecessary because

the advisory committee automatically reviews the rules and forms to identify and prescribe
necessary amendments to conform to legislation amending the Code.

If the above five sections in H.R. 3150 are intended to initiate the rulemaking process, they
may invite needless confusion in discerning possible degrees of difference because of the different
wording. Moreover, the sections might compromise the integrity of the rulemaking process.
Uniformly worded provisions that request the Judicial Conference to consider amending the rules
would be easier to understand, and the initiation of the rulemaking process would begin without
delay. The revision of these five sections in H.R. 3150 could be done easily consistent with the
Rules Enabling Act and without frustrating the intent of the provisions.

Conclusion

The Judicial Conference of the United States strongly supports and promotes the integrity of

the rulemaking process as prescribed by the Rules Enabling Act. The Act establishes a partnership
between the courts and Congress designed to handle the daily business of the courts, which are
matters of concern to all branches of the Government. This partnership has worked well. I urge
you to: (1) oppose § 503 and allow the Rules Enabling Act rulemaking process to proceed; (2)
revise §§ 233, 235, 410, and 517 by adopting uniform language requesting the Judicial Conference
to consider amending the pertinent Bankruptcy Rules or forms; and (3) consider deleting § 412 as

unnecessary because official forms are regularly revised to reflect new legislation.

Please feel free to contact me if you have any questions, or if I can be of any assistance to
you on this matter.

Sincerely,

Alicemarie H. Stotler
United States District Judge
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\ ~~~~~~~~~~~~June 12, 1998
PAUL V. NIEMEYER

CIVIL RULES

Honorable Henry J. Hyde W.EUENLAVIS

Chairman, Committee on the Judiciary
United States House of Representatives FERN, M. SMRTH

Room 2138, Rayburn House Office Building

Washington, D.C. 20515

Dear Mr. Chairman:

I write on behalf of the Judicial Conference's Advisory Committee on Evidence Rules to

express concern regarding a certain provision of H.R. 3745, the "Money Laundering Act of

Li 1998," which was introduced by Representative Bill McCollum on April 29, 1998. Section 11 of

the Act adds a new § 2466 to title 28, United States Code, which sets out procedures for the

admission of foreign records in a civil case. The provision is substantively similar to, but more

limited in scope than, proposed amendments to the Evidence Rules that have been approved for

release for public comment by the Standing Committee on Rules of Practice and Procedure in

accordance with the "Rules Enabling Act" rulemaking process. Accordingly, I urge you and

your colleagues to decline to support § 11 of the Act pending completion of the rulemaking

process.

Under Rules 803 and 902 of the Federal Rules of Evidence, foreign records of regularly

conducted activity (e.g., business records) in a civil case, and domestic business records in a civil

or a criminal case may be admitted as evidence only when certain foundation requirements

substantiating the record's authenticity have been satisfied. The foundation requirements are

usually established by a testifying witness, unless the parties stipulate otherwise. Under 18

U.S.C. § 3505, however, foreign business records may be admitted under a streamlined

procedure in a criminal case if a certification of the record's authenticity is submitted by a

qualified person, under circumstances in which the law of the foreign country would punish a

false certification. In accordance with these procedures, foreign records may be admitted without

the expense and inconvenience of producing time-consuming foundation witnesses. Section 11

of the Act would extend the streamlined procedure to the admission of foreign business records

in civil cases.

The advisory committee concluded that the evidence rules should be amended to provide

for uniform treatment of both foreign and domestic business records in civil and criminal cases

based on the streamlined certification procedure in 18 U.S.C. § 3505. At its October 1997

meeting, the advisory committee recommended that proposed amendments to Evidence Rules
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803(6) and 902 be published for public comment. The recommendation to publish the
amendments was approved by the Standing Committee at its January 1998 meeting. The
proposed amendments will be published for comment in mid-August. (A copy of the proposed

amendments is attached for your information.)

The proposed amendments to Evidence Rules 803(6) and 902 provide a comprehensive J

scheme governing the admission of foreign and domestic records in the federal courts. H.R.
3745's addition of a new statutory provision in title 28 governingthe admission of foreign r
records in civil cases may not be substantively inconsistent with the proposed amendments to theI

Evidence Rules. Nonetheless, it frustrates one of the key purposes of the Federal Rules of

Evidence, which is to include all relevant evidentiary provisions in a single location. Section 11

of the Act would create the odd situation of having separate provisions in the federal rules, title

18, and title 28, United States Code, governing the admission of business records in civil and_
criminal cases. Worse still, § 11 may generate unnecessary confusion and wasteful satellite C

litigation either by careful attorneys attempting to discern differences between the rules and the

statutory provisions or by attorneys unaware of these provisions scattered in the rules and the

statutes.

The advisory committee expects that the public comment stage will provide helpful

insights into the proposed rule amendments. The public comment stage will also provide an U
opportunity to those persons and organizations -that are most affected by the proposed rule

changes to respond to them. At the end of the rulemaking process, this added scrutiny by the

public, rules committees, Judicial Conference, and Supreme Court, will provide Congress with a i

much better record on which to base its decision.

The elimination of § 11 from H.R. 3745 would not frustrate the purpose of the 'Money

Laundering Act of 1998." But its deletion would further the policies of the longstanding "Rules

Enabling Act" rulemaking process that has been established by agreement of Congress and the

courts. For these reasons, further action on § 11 of the Act might be better deferred-to allow the T-

Rules Enabling Act rulemaking process to proceed. I look forward to continuing this dialogue
with you on this important matter.

Sincerely yours,

Fern M. Smith
United States District Judge

Attachment l



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
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t. JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C.20544
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SECRETARY June 16, 1998
t>9 ~~~~~~~~~~~~~~~~~~~~~~~ADRIAN G. DUPLANTIER
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Honorable Charles E. Grassley
. . ~~~~~~~~~~~~~~~~~~~~PAUL V. NIEMEYER

Chairman, Subcommittee on CIVIL RULES

Administrative Oversight and the Courts
Committee on the Judiciary CRIMIEULRUEIS

United States Senate
Room 308 Hart Senate Office Building ERPENCERUMES

Washington, D.C. 20510

Dear Mr. Chairman:

I write on behalf of the Judicial Conference's Committee on Rules of Practice and Procedure

(Standing Committee) to express concern regarding certain provisions of S. 1914, the "Business

Bankruptcy Reform Act of 1998" (Act). Section 501 of the Act would enact provisions that are

similar to proposed rule amendments that the Advisory Committee on Bankruptcy Rules is presently

studying and has recommended for publication and comment. In addition, three other provisions of

the Act would also undermine the Rules Enabling Act rulemaking process (28 U.S.C. §§ 2071-77)

by authorizing the initiation of the rulemaking process outside the normal procedures. Finally, the

effective date set for one of the provisions in the bill is based on a misunderstanding of the

rulemaking process that might create confusion and wasteful litigation.

I urge you and your colleagues to decline to support § 501 pending the completion of the

rulemaking process. I would also recommend that the wording of the three sections, which mandate

C' the initiation of the rulemaking process, be revised to take into account the Rules- Enabling Act

* rulemaking process, and that the effective date provision in another section, which is tied into the

__ arulemaking process, be clarified.

Section 501

Section 501 of the Act would require clerks of courts to maintain a register of all

K- governmental units to ensure that the appropriate government office receives adequate notice of

bankruptcy filings. As with any large corporation, notices of bankruptcy filings have often been

misdirected to the wrong office or unit within a given governmental agency. A delayed response toE.l a bankruptcy filing has led to unfortunate consequences, including the loss of significant and

substantive procedural protections.

In March 1995 the Advisory Committee on Bankruptcy Rules began working with the

-- Department of Justice to develop a solution to the problem. After several meetings and discussions
with affected persons and organizations, the advisory committee has now recommended that

proposed amendments to Rules 1007, 2002,-and 5003, which are designed to improve notice to

governmental units, be published for comment. If approved by the Standing Committee, which

C meets in mid-June, the proposal will be published for comment in mid-August 1998.
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The proposed rule amendments are similar in effect to § 501, but there are some important C

differences-. Initially, the proposed rule amendments require only annual, and not quarterly, updates
of the register. The advisory committee opted for the annual reporting for two reasons. First, the
number of governmental units that need to be included in the register would be substantial.
Updating the list by court personnel would be time consuming and laborious. More frequent
updating of the list would also impose a greater burden on debtors and their attorneys who would be A}
compelled to review the revised lists more often. Second, the proposed rule amendments provide a
"safe harbor" address, but the failure to use that address does not invalidate any notice that is
otherwise effective. Finally, the proposed rule amendments would not require the posting of
addresses of municipalities and other local governments. Doing so would add.thousands of entities
to the register and would impose a costly burden on the clerk.

The advisory rules committee expects that the public comment stage will provide helpful
insights into the differences between § 501 and the proposed rule amendments.: The public comment
stage will also provide an opportunity to those persons and organizations that are most affected by
the proposed rule changes to respond to them. At the end of the rulemacking process, this added
scrutiny by the public, rules committees, Judicial Conference, and Supreme Court, will provide
Congress with a much better record on which to base its decision. For these reasons, further action
on § 501 might be better deferred to allow the Rules Enabling Act rulemaking process to proceed.

Rules and Form Amendments Referred to the Rulemaking Process

Sections 403, 405, and 502 would mandate the initiation of the rulemaking process in regard
to three separate proposals for rule changes. F

* Section 403 states that the "Advisory Committee on Bankruptcy Rules of the Judicial L
Conference shall ... propose for adoption standard form disclosure statements and
plans of reorganizations for small business debtors...." C

* Section 405 states that the "Advisory Committee on Bankruptcy Rules of the Judicial
Conference shall ... propose for adoption revisions to the Federal Rules of
Bankruptcy Procedure and Official Forms that would enable small business debtors
... to comply with section 308 of title 11, United States Code."

* Section 502 states that the "Advisory Committee on Bankruptcy Rules of the Judicial
Conference shall ... propose for adoption rules under which federal, state, and local 4

governmental units may designate the manner in which a trustee may make a request
for the determination of any unpaid ... liability for any tax incurred during the
administration of the case. . .

The above sections bypass the initial stages of the Rules Enabling Act process and needlessly
undercut the proper role of the Judicial Conference and its committees in the rulemaking process.
Under procedures promulgated pursuant to the Rules Enabling Act, the Judicial Conference's
advisory rules committees are responsible for considering every rule change proposed from "any
source, new statutes and court decisions affecting the rules, and legal commentary." In accordance
with those procedures, a suggestion in any form from Congress, including a letter from an individual
member, that proposes a particular rule change would be promptly referred to the pertinent advisory
rules committee for consideration and the initiation of the rulemaking process. Moreover, as soon as
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legislate a amending the Bankruptcy Code is enacted, the Advisory Committee on Bankruptcy Rules
L. automat sally reviews the rules and forms to identify and prescribe necessary rule amendments and

form re sions to conform to it.

Li modest changes in the three pertinent sections of the bill would accomplish the bill's goals
without bypassing the initial stages of the Rules Enabling Act and compromising its integrity. For
examplk. the language of the sections could easily be revised to request the Judicial Conference to
consider amending the rules. These minor revisions would be consistent with the Rules Enabling
Act, anla the initiation of the rulemaking process would begin without delay.

Section 404 sets the effective date of a new § 308 of the Bankruptcy Code on "the date on
which the Supreme Court ... prescribes rules to provide for appropriate forms and reporting under

few § 308 of title 11, United States Code." Under the Rules Enabling Act, the Supreme Court prescribes
and twansmits rule amendments to Congress before May 1 of a given year. The rule amendments
would then take effect on the following December 1 after Congress has had the opportunity to
conside: them. Under the bill, new § 308 of the Bankruptcy Code would probably take effect in
June or utaly, well before December 1 when the rules designed to implement the section would take
effect. 1 is unclear whether this timetable was intended. Moreover, unlike rule amendments, which
are pres'ribed by the Supreme Court, the Official Bankruptcy Forms used in bankruptcy
proceedaigs are prescribed by the Judicial Conference. (Rule 9009 of the Federal Rules of
Bankruptcy Procedure.) The effective date provision in § 404 erroneously refers to the Supreme

go- Court prescribing forms, which may create confusion.

Conclusion

The Judicial Conference of the United States strongly supports and promotes the integrity of
the rulemaking process as prescribed by the Rules Enabling Act. The Act establishes a partnership
between the courts and Congress designed to handle the daily business of the courts, which areV matters of concern to all branches of the Government. This partnership has worked well. I urge you
to: (1) oppose § 501 and allow the Rules Enabling Act rulemaking process to proceed; (2) revise
§§ 403, 405, and 502 by adopting language requesting the JudicialConference to consider amending
the pertinent Bankruptcy Rules or forms; and (3) consider clarifying the formulation of the effective
date under § 404(b).

Please feel free to contact me if you have any questions, or if I can be of any assistance to
you on this matter.

7 Sincerely,

Alicemarie H. Stotler
United States District Judge

IL-
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JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C. 20544
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SECRETARY
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BANKRUPTCY RULES

A 
PAUL V. NIEMEYER

CML RULES

August 7, 1998 W. EUGENE DAVIS
CRIMINALRULES

FERN M. SMITH

Honorable Henry J. Hyde EVIDENCERULES

Chairman, Committee on the Judiciary

C United States House of Representatives
2138 Rayburn House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

As chair of the Advisory Committee on Civil Rules and on behalf of the Judicial

Conference of the United States, I am writing to express opposition to H.R. 4221, which was

introduced on July 15, 1998. The bill would undo amendments to Civil Rule 30(b), which took

effect on December 1, 1993. It would require recording of all oral depositions taken as part of a

federal lawsuit by stenographic or stenomask means unless otherwise ordered by the court or

stipulated by the parties. The overriding purpose of the 1993 rule amendments was to provide

Lt, parties in litigation with the discretion to select recording means best suited to their individual

needs.

The 1993 amendments to Rule 30 took effect after two lengthy rounds of public hearings

and the review of hundreds of comments. All points of view, including the views of stenographic

organizations, were heard and considered and all relevant considerations were carefully balanced.

Only after the conclusion of this exacting process did the Judicial Conference and the Supreme

Court affirmatively approve the amended rule and submit it to the Congress, which took no action

to defer it. Since then, the Committee on Rules of Practice and Procedure has received no

notification from any source suggesting any problem with the amended rule. Nor is it aware of

any new arguments or other grounds that have not been previously considered.

The bill has three major shortcomings: it significantly reduces the flexibility of litigants to

select the most efficient and economical method of recording depositions; it is based on a faulty

assumption regarding the utility of the various methods of recording a deposition; and it amends

A-1 the federal rules outside the Rules Enabling Act process.

The proposed legislation would substantially limit the options available to litigants. As

now written, Federal Rule of Civil Procedure 30 permits a party taking a deposition to record it

__,, by sound, sound-and-visual, or stenographic means, without seeking the approval of the court or
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the consent of other parties. The rule provides litigants with the flexibility to choose the

recording mechanism that will best serve their requirements, which often vary because most

depositions are used only for discovery purposes and not at trial. Moreover, it permits them to

explore less-expensive options, which is critical in these times of upward spiraling litigation costs.

I might add, as an aside, that our committee is currently exploring other methods to reduce the

cost of discovery in civil litigation - a goal that we think worthy. Finally, the current rule

accommodates parties who wish to use newer methods in the ever changing area of litigation

technology.

Moreover, the legislation appears based on the belief that audio recording and other non-

stenographic forms of recording are too unreliable, a contention that the Advisory Committee on

Civil Rules concluded in recommending the 1993 amendments to Rule 30 did not withstand

scrutiny. Although stenographic recording has served the courts admirably for decades, that by

no means implies that other methods cannot be equally effective. Although Rule 30 only deals E

with methods of recording depositions, audio recording is a normal means of taking the official

record in federal court proceedings, particularly in appellate and bankruptcy courts, and is

similarly relied upon in Congressional hearings. Further, although no method of taking a record is

absolutely fool-proof, there is no empirical evidence that stenographic reporting is any more

reliable than the alternative methods. There are numerous cases cited under Federal Rule of

Appellate Procedure 10 dealing with the difficulties of reconstructing the record when the method

of taking the record fails; these cases inblude failures with both stenographic and non-

stenographic record taking.

Perhaps most significantly, Rule 30 includes safeguards that insure the integrity and utility

of any tape or other non-stenographic recording. Specifically, Rule 30:

* requires the officer presiding at the deposition to retain a copy of the recording

unless otherwise ordered or stipulated; g

* requires the presiding officer to state required identification information at

the beginning of each unit of tape or other medium;
',j

* prohibits the distortion of the appearance or demeanor of the deponents or

counsel; C

* acknowledges the court's authority to require a different recording method if

warranted under the circumstances; L
* permits the other party to designate an additional method for recording the

deposition; and
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* requires the parties to provide a written transcript if they intend to use a

deposition recorded by non-stenographic means for other than impeachment

purposes at trial or a motion hearing.

In addition, the legislation deals with a subject best analyzed under the Rules Enabling Act

process. In enacting the Rules Enabling Act, Congress concluded that rules of court procedure

were best promulgated by the judiciary in a deliberative process. The advantages of such a

process are clear in this case.,

If you would like to discuss any of these issues at greater depth, I am available at your

convenience.

Sincerely,

Paul V. Niemeyer
United States Circuit Judge

cc: Committee on the Judiciary,
United States House of Representatives
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director UNITED STATES COURTS

CLARENCE A. LEE, JR.
Associate Director WASHINGTON, D.C. 20544

September 1, 1998

Honorable Bill McCollumL United States House of Representatives
2266 House Rayburn Office Building

A; Washington, D.C. 20515-0908

Dear Representative McCollum:

I am pleased to send to you a pamphlet containing amendments to the Federal Rules of
Civil Procedure and Evidence proposed by the Judicial Conference's Advisory Committees on
Civil and Evidence Rules. In particular, I would like to draw your attention to proposed
amendments to Evidence Rules 803 and 902 that are similar to the proposal contained in a bill
introduced by you during this Congress.

Rule 803 is amended to establish a procedure by which parties can authenticate certain
records of regularly conducted activity (e.g., business records), other than through the testimony
of foundation witnesses. The proposal is based on the procedures governing the certification of

- foreign records of regularly conducted activity in criminal cases as provided by 18 U.S.C.
§ 3505. A conforming amendment is made to Rule 902. The amendments are intended to
establish a comprehensive procedure for the admission of domestic and foreign records offered in
civil cases. The proposed amendment addresses the same concerns raised in § 11 of the "Money
Laundering Act of 1998" (H.R. 3745), which you introduced on May 5, 1998.

The bench, bar, and public have been invited to comment on the proposed rule
amendments. Three public hearings have been scheduled to allow the public to express their
opinions on the proposed Evidence Rule amendments. The public comment period on those
amendments expires on February 1, 1999. Status reports on the rules committees' actions will be
made available on the Judiciary's Internet site at <www.uscourts.gov>.

As part of their ongoing statutory responsibility to study the operation and effect of the
rules of practice and procedure, the Judicial Conference's rules committees carefully consider all
suggested changes. Of course, the rules committees pay particular attention to suggested changes
contained in pending legislation introduced by you and all other members of Congress. I hope

A T
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that the cooperation on rulemaking between the Congress and the Judiciary will continue to

remain strong. We look forward to continuing our dialogue with you on these important matters. 5

Sincerely, /

Leonidas Ralph Mecham
Director

Enclosures L
cc: Honorable Fern M. Smith, Chair F

Advisory Committee on Evidence Rules but
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director

UNITED STATES COURTS
CLARENCE A. LEE, JR.

Associate Director WASHINGTON, D.C. 20544

September 1, 1998

Honorable Orrin G. Hatch
United States Senate
131 Senate Russell Office Building
Washington, D.C. 20510-4402

Dear S

I am pleased to send to you a pamphlet containing amendments to the Federal Rules of
Civil Procedure and Evidence proposed by the Judicial Conference's Advisory Committees on
Civil and Evidence Rules. In particular, I would like to draw your attention to several proposed
rule- amendments that are similar to ones contained in bills introduced by you during this
Congress.

The proposed amendments to Evidence Rule 404 provide that when the accused attacks
the character of a victim, a corresponding character trait of the accused is admissible. The
proposal is similar to the one contained in § 713 of the "Omnibus Crime Control Act of 1997"
(S. 3), which you introduced on January 21, 1997. The Advisory Committee on Criminal Rules
is also taking action on proposed amendments to Criminal Rule 24(b) to equalize the number of
peremptory challenges authorized for the defendant and the prosecution, similar to the provision
in § 501 of the Act.

The proposed amendment to Evidence Rule 702 is in response to the Supreme Court's
decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., and it attempts to address the conflict
in the courts about the meaning of Daubert. The proposed amendment addresses the same
concerns raised in § 302 of the "Civil Justice Fairness Act of 1997" (S. 79), which you
introduced on January 21, 1997. Finally, the Supreme Court on April 24, 1998, prescribed a new
Civil Rule 23(f), which authorizes a permissive interlocutory appeal in the sole discretion of the
court of appeals from an order granting or denying class certification. The rule takes effect on
December 1, 1998. It is similar in substance to the provision in § 4 of the "Judicial Improvement
Act of 1998" (S. 2163), which you introduced on June 11, 1998.

The bench, bar, and public have been invited to comment on the proposed rule
amendments. Three public hearings have been scheduled to allow the public to express their
opinions on the proposed Evidence Rule amendments. The public comment period on those
amendments expires on February 1, 1999. Status reports on the rules committees' actions will be
made available on the Judiciary's Internet site at <www.uscourts.gov>.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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As part of their ongoing statutory responsibility to study the operation and effect of the

rules of practice and procedure, the Judicial Conference's rules committees carefully consider all

suggested changes. Of course, the rules committees pay particular attention to suggested changes

contained in pending legislation introduced by you and all other members of Congress, I hope C

that the cooperation on rulemaking between the Congress and the Judiciary will continue to

remain strong. We look forward to continuing our dialogue with you on these important matters.

Lenida Mecham
Director

Enclosures

cc: Honorable Fern M. Smith, Chair
Advisory Committee on Evidence Rules

Honorable W. Eugene Davis, Chair
Advisory Committee on Criminal Rules
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Honorable Howard Coble
United States House of Representatives
2239 House Rayburn Office Building
Washington, D.C. 20515-3306

Dear Representative Coble:

I am pleased to send to you a pamphlet containing amendments to the Federal Rules of
Civil Procedure and Evidence proposed by the Judicial Conference's Advisory Committees on
Civil and Evidence Rules. In particular, I would like to draw your attention to the proposed
amendment to Evidence Rule 702 that is similar to the one contained in a bill introduced by you
during this Congress.

L.. The proposed amendment to Evidence Rule 702 is in response to the Supreme Court's
decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., and it attempts to address the conflict

it's in the courts about the meaning of Daubert. The proposed amendment addresses the same
L concerns raised in § 4 of the "Alternative Dispute Resolution and Settlement Encouragement

Act" (H.R. 903), which you introduced on March 3, 1997.

L The bench, bar, and public have been invited to comment on the proposed rule
amendments. Three public hearings have been scheduled to allow the public to express their
opinions on the proposed Evidence Rule amendments. The public comment period on those
amendments expires on February 1, 1999. Status reports on the rules committees' actions will be
made available on the Judiciary's Internet site at <www.uscourts.gov>.

As part of their ongoing statutory responsibility to study the operation and effect of the
rules of practice and procedure, the Judicial Conference's rules committees carefully consider all
suggested changes. Of course, the rules committees pay particular attention to suggested changes
contained in pending legislation introduced by you and all other members of Congress. I hope

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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that the cooperation on rulemaking between the Congress and the Judiciary will continue to

remain strong. We look forward to continuing our dialogue with you on these important matters.

Sin4X,

Leonidas Mecham
Director

Enclosures

cc: Honorable Fern M. Smith, Chair
Advisory Committee on Evidence Rules
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Honorable Henry J. Hyde
United States House of Representatives
2138 Rayburn House Office Building
Washington, DC 20515

Dear Representative Hyde:

On behalf of the Judicial Conference of the United States, I write to express concern with
r certain provisions of the bankruptcy reform bills currently pending action by the conference

committee upon which you serve. The matters commented upon relate only to the administration
of the law, and to the potential effects of the legislation on judicial branch financial and human
resources.

* Appeal Procedures. Section 602 of the Senate-passed bill provides that, if a district court
does not file a decision on a bankruptcy appeal within 30 days, jurisdiction of the appeal

-K then lies with the court of appeals, or potentially, with a bankruptcy appellate panel
(BAP). Section 411 of the House-passed bill provides that appeals from the orders andL decisions of bankruptcy judges may only be considered by the appellate court.

The Judicial Conference supports the simplification of appellate review of orders of
bankruptcy judges. However, we respectfully recommend that the current appellate
process not be altered until the Judicial Conference has an opportunity to study the matter
and report the results of such study back to Congress. Currently, the caseload of the
appellate courts is at record levels nationally. Some courts, notably the Second and Ninth
Circuits, are in emergency conditions which negatively affect the administration of justice
to the public. Expedited appeals would add an additional 3,800 cases to appellate court

- dockets. If the House provision to abolish BAPs were adopted, the Ninth Circuit
caseload would increase by 12 percent. Given this serious situation, and, without a clear
understanding of the level of lppeals which might be generated by the bankruptcy law

_ amendments in these bills, we urge a delay in making this fundamental change in the
appellate process.

t * Effective Date. There is a compelling need to have a delayed effective date for this Act
to allow time for the courts, the United States trustees, the private trustees, and the parties
and their lawyers to prepare for implementation of its provisions.

,
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This new Act will make major changes in bankruptcy law and impose many new
requirements on debtors. If it were to take effect immediately upon enactment, debtors
would not be able either to comply completely or to obtain the services of an attorney to
assist them, because neither debtors nor attorneys would yet have access to the law and
know what is required of them. Even for those who have the skills to read the text of the
bill once it becomes available on the Internet, the task of compliance will be daunting.
Provisions affecting the same or related sections of the Bankruptcy Code are scattered
throughout the bill. To represent a client responsibly, a lpractitioner will need a new copy
of the Code, with the amendments printed in their proper places, according to the section
affected. Accordingly, sufficient time is essential to allow publishers to produce and
distribute updated copies of the Bankruptcy Code. l

For one example, Section 301 of the Senate-passed bill and Section 111 of the House-
passed bill require that before filing a bankruptcy case an individual debtor must receive
information about debt counseling services and alternatives to bankruptcy. For these
provisions to operate, the United States trustees and bankruptcy administrators must have
established criteria for approving credit counseling agencies, must have identified
agencies that meet those criteria, and have provided lists of approved agencies to each
bankruptcy clerk. In addition, the United States trustees and courts must have developed d
an appropriate statement concerning alternatives to bankruptcy, distributed those
statements to attorneys and bankruptcy petition preparers, and set up a mechanism for
distributing them to debtors who do not have an attorney or use a petition preparer.
These responsibilities are especially significant given that debt counseling is a
prerequisite to eligibility for bankruptcy under both bills.,

This Act does not require a general effective date delay of eleven months which was
provided in the Bankruptcy Reform Act of 1978. However, we would suggest that the
bill provide that its provisions, unless otherwise specifically provided in discrete sections,
apply to cases filed on or after 270 days from the date of enactment.

Filing of Debtors' Tax Returns. Section 301 of the Senate-passed bill requires certain
petitioners to file copies of tax returns with the clerk of the bankruptcy court. Court files,
with the narrow exception of sealed records, are public records available to anyone upon
request. Sealed records are not maintained in a public case file, but, because they are a
rarity, typically can be accommodated in the clerk's said. Recognizing that the tax
returns are not to be made available to the public, Section 301 requires the Director of the
Administrative Office to establish procedures to safeguard the confidentiality of tax 6_4

information and also to establish a system to make the information available to the United
States trustee, case trustee, and any party in interest. To carry out this responsibility, it
would be necessary to establish a separate filing system in each clerk's office for tax
returns, as well as provide personnel to manage it so that unlawful dissemination of this
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information would not occur. This would be a costly undertaking requiring additional
office space and personnel.

Section 406 of the House-passed bill assigns the responsibility for accepting, storing, and
making available debtors' tax returns to the United States trustee. As the United States
trustee's files are not public records, limiting access to trustees and parties in interest
would not require segregating tax returns and creating separate procedures governing
access to them. The U.S. trustee's office also have personnel and procedures in place to
deal with debtors. While the U.S. trustees may well need some, additional, resources to
meet this responsibility, that cost would be far less than establishing a new separate
system in the clerk's office. Also, it can be anticipated that because the tax returns are
intended' to be used by the trustees, these records would be included in the U.S. trustee's
files whether or not the returns were in the bankruptcy clerk's office.

* Bankruptcy Statistical Data. Section 306 of the Senate-passed bill requires the clerks of
court and the Administrative Office to compile and analyze information concerning the
financial affairs of individual consumer debtors. At present, the judiciary compiles and
publishes only statistics that reflect information from the clerks' case dockets. The
Judicial Conference has directed that the judiciary collect and maintain such data as is
required for its own operations, to fulfill statutory responsibilities, and inform the public
of court operations.

Section 441 of the House-passed bill assigns data collection and analysis to the Executive
Office for United States Trustees. The statutory responsibilities of this Office are
consistent with the task of providing information relating to debtors' assets and liabilities
to Congress. This directly relates to the duties of trustees to administer estates,
investigate allegations of fraud, distribute assets to creditors, and refine and correct

, inaccuracies in the financial information submitted by debtors. The Department of
Justice has agreed in principle to assume this responsibility. We agree with the approach
in the House-passed bill.

* Bankruptcy Judgeships. Section 322 of the Senate-passed bill would create 18 temporary
bankruptcy judgeships, extend the temporary judgeship in the District of Delaware for
five years. and extend the temporary judgeships in the Northern District of Alabama, the
District of Puerto Rico, the District of South Carolina and the Eastern District of
Tennessee for periods of three years.

While the Judicial Conference welcomes these badly needed additional judicial resources,
this provision does not fully authorize the positions recommended by the Conference. Of
the 18 newly-authorized judgeships, the Judicial Conference respectfully requests that the
four judgeships authorized for the Central District of California, one of the two
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judgeships authorized for the District of Maryland, and the judgeships authorized for the C

District of New Jersey and the Western District of Tennessee be made permanent rather t;,
than temporary. In addition, the Judicial Conference requests that the current temporary
judgeships in the Northern District of Alabama and the District of Puerto Rico be
converted to permanent judgeships rather than extended for a term of three years.,
Finally, the Conference requests that the temporary judgeships in the District of South
Carolina and the Eastern District of Tennessee be extended for periods of five years.

The Judicial Conference recommends authorizing permanent judicial positions only when
those positions are fully justified, as to current and future needs. The report of the Senate
Judiciary Committee provides no explanation for rejecting the request for seven
pennanent judgeships and providing instead temporary judgeships. See S. Rep., No. 105-
253 (1998). To the contrary,,the H ouseL passed a bill in the first session of this Congress
to accept the recommendations of the Judicial Conference regarding the request for these i
permanent judgeships (H.1k 1596).

Likewise, there is no explanation in, the Senate report to explain why the extensions
requested for judgeships in the Eastern District of Tennessee and the District of South
Carolina were reduced from five years to three years, and why the Senate-passed bill il

provides a short term exen'sion for judgeships in the Northern District of Alabama,and
the District of Puerto Rico rather than converting those judgeships to permanent
positions.

The apparent desire of the Senate to create only temporary positions, and limit extension
to very short periods of time, is counterproductive to sound judicial administration. It is
also true that Congress has not seen fit to authorize new bankruptcy judgeships since
1992. We would imagine that from a congressional point of view, the eventual prospect
of each Congress facing the task of repeatedly re-extending ever expanding lists of
temporary judicial positions would not be a desirable use of scarce congressional
resources. p

Travel Reporting Requirements. Section 322(e) of the Senate-passed bill requires the
Director of the Administrative Office to collect information and compile a detailed report
of travel by bankruptcy judges not related to case adjudication and not paid for personally
by the judges. This would include travel expenses paid by the government or by private
persons or entities. D

This provision apparently relates to a 1997 General Accounting Office (GAO) study of
"non-case related" travel of 81 bankruptcy judges over, a two-year period. The study
showed that, on average, the judges traveled 14.5 work days, or 7 percent of the work
year. Seventy-four percent of these travel work days were to attend education and

LI
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training programs provided by the Federal Judicial Center or the Administrative Office or
'judicial governance meetings. The remainder was primarily reimbursed travel to law
schools and bar association meetings.

Jo The GAO report did not find that bankruptcy judges whose travel was analyzed violated
any regulation or law. The GAO did not find fault with any relevant travel regulation,

r ~ nor how regulations were applied. The report does not demonstrate an abuse of travel byL bankruptcy judges. To the contrary, the GAO report shows modest amounts of travel for
fully justified purposes.

L The travel expenses of bankruptcy judges reimbursed by non-government sources are
already fully made public by the operation of Title I of the Ethics in Government Act of
1978. 5 U.S.C. app. 4 §§ 101-111. But, the requirements of Section 322(e) go well-
beyond what is already required by that law. For one example, bankruptcy judges would
be the first and only government employees required to publicly disclose personal travel
paid for by a spouse or other relative. The Ethics in Government Act reporting exception

L for gifts of less than $250 is also ignored. Therefore, as to private-source travel
reimbursement, Section 322(e) would add to what is already public personal travel by a
bankruptcy judge paid for by a spouse or a family member, much of which would likely
be of de minimis value. This constitutes, in my opinion, a serious intrusion into the
personal privacy of these judges.

The primary effect of Section 322(e) would be to make public the details of bankruptcy
r judges' official travel, reimbursed by the government, to and from the Federal Judicial
L Center and the Administrative Office for education programs and training, to court

meetings, and for the performance of other duties related to court management.

The Judicial Conference of the United States, with the assistance of the judicial councils
of each circuit and the Administrative Office, is responsible Ifor managing the operations
of the judicial branch. See 28 U.S.C. §§ 331, 332, 601-612. The travel ofjudicial
officers, including bankruptcy judges, is already governed by many Judicial Conference-
approved rules and regulations, as well as-by the Ethics in Government Act of 1978. The
Judicial Conference considered the proposal now contained in Section 322(e). See

LI 28 U.S.C. § 456(a). For these reasons, and in full consideration of its statutory
responsibilities, the Judicial Conference opposes the enactment of Section 322(e).

I2

Y * Rules Issues. Section 503 of the House-passed bill requires clerks of court to maintain a
register of all governmental units to ensure that the appropriate government office
receives adequate notice of bankruptcy filings. The provision is similar to proposed rule

L amendments that the Advisory Committee on Bankruptcy Rules published for comment
in August 1998. The proposed rule amendments are similar in effect to Section 503. but

,
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there are some important differences. For example, the proposed rule amendments
require only annual, and notquarterly, revision because updating the substantial number
of governmental units will be time-consuming and laborious. The bill would also impose
a greater burden on debtors' attorneys who would be compelled to review the revised lists
more often. In addition, the proposed rule amendments provide for "safe harbor" mailing
addresses. The failure to use that address, however, does not invalidate any notice that is
otherwise effective.

The opportunity for public comment on the proposed amendments will allow those
persons and organizations that are most affected by the proposed rule changes to respond r
to them. At the end of the rulemaking process, this added scrutiny by the public, rules
committees, Judicial Conference, and Supreme Court, will have provided Congress with
a much better record, on which to base its decision. For these reasons, action on Section t7
503 might better be deferred pending completion of the Rules Enabling Act process. L

Sections 233, 235, 410,412, and 517(e) jof the House-passed bill would authorize or
mandate the initiation of the rulemAkingl process with respect to five separate proposals V
for rule changes. Some of these sections bypass the initial stages of the Rules Enabling
Act process and needlessly undercut in varying degrees the proper role of the Judicial C

Conference and its committees in thatiprocess. Under procediures promgated pursuantl
to the Rules Enabling Act, the Judicial Conference's rulesls advisory commitees are

responsible for considering every rules change proposed from "any source, new statutes V
and court decisions affecting the rules, and legal commentary." In accordance with those
procedures, a suggestion in any form, fromCongress, including a letter from an individual
member, is promptly referred to Ythe pertinent advisory committee for consideration and
initiation of the rulemaking process. Moreover, the provision of the House-passed bill
that requires the Conference to "establish" forms consistent with changes to the
Bankruptcy Code (§ 412) is unnecessary because the advisory committee automatically
reviews any legislation amending the Code to identify and prescribe any necessary
amendments to the rules and forms. l

The Judicial Conference strongly supports and promotes the integrity of the rulemaking
process as prescribed by the Rules Enabling Act. The Actl establishes la partnership ~`,
between the courts and Congress designed to handle the daily business of the courts.
which are matters of concern to all branches of the government. This partnership has
worked well, and the judiciary urges Congress to revise these sections by adopting
uniform language requesting the Judicial Conference to consider anmiending the pertinent
Bankruptcy Rules or forms.

In Rem Orders. Both Section 121 of the House-passed billand Section 303 of the Senate-
passed bill include authority for the bankruptcy court to issue in rem orders (orders

V
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against the property of the debtor). Under current law, the bankruptcy court can enter an
order lifting the automatic stay against a debtor, but cannot order that the relief granted
shall be in rem for a certain period to prevent collusion with future transferees of an
interest in the property involved. Both bills would address that perceived problem by
providing that, upon granting a motion for relief from the automatic stay, the court may
also order that the relief granted shall be in rem either for a definite period not less than
one year or indefinitely. Thereafter, the automatic stay would not apply to, any property
subject to such an in rem order in any case involving the debtor, and would not apply in
any pending or later-filed bankruptcy case of any entity that claims or has an interest in
the subject property. The effect of this provision would permit the bankruptcy court toL deal with property rights of entities that are not in bankruptcy but that claim to have an
interest in the property against which the order is issued and that subsequently file for
bankruptcy.

The Judicial Conference urges that Congress defer action on these provisions until further
E study can be made of the due process implications raised by the issuance of in rem orders

in these circumstances.

: * Conversion of Chapter 11 Small Business Cases. Section 243 of the House-passed bill
would authorize the bankruptcy court to convert a Chapter 11 small business case to a
Chapter 7 case upon establishment of cause by the moving party. This section further
provides that the court shall commence a hearing on any such motion not later than 30
days after it is filed and shall decide the motion within 15 days after commencement of
the hearing, absent compelling circumstances or consent of the moving party to a
continuance. While the Judicial Conference takes no position with regard to this
substantive revision of bankruptcy law, it opposes the time deadlines established by this
section and respectfully requests that they be deleted. Prescribing a national rule to
regulate the time for certain judicial decisions interferes with the management of
individual court dockets to the potential detriment of other pending matters.

Debt Counseling. Sections 104 and 1 11 of the House-passed bill appear to contain
several conflicting provisions concerning the process by which a credit counseling

F7 service is placed on the list of such services maintained by the clerk of court and how and
,_L by whom a credit counseling service can be removed from that list. These conflicts

should be resolved so that the courts, United States trustees, and bankruptcy
administrators can implement the bill consistent with the intent of Congress.

* Bankruptcy Administrators. Section 104 of the House-passed bill requires a debtor to file
with the court a certificate stating that services were provided to the debtor from a credit

L counseling service that has been approved by the United States trustee or bankruptcy
administrator. In two subsections, however, it is provided that "[o]nly the United States

L
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trustee may make a motion for dismissal" on the ground that the debtor failed to comply
with this provision. If this section is to operate as intended, technical corrections should
be made at page 24, line 7, and page 25, line 1, of the bill inserting the phrase "or
bankruptcy administrator" after "United States trustee." '

Ll
Thank you for this opportunity to provide the views of the judiciary with regard to this

significant legislation. Please feel free to contact Michael Blornmer of the Office of Legislative r
Affairs at (202) 273-1120 if you have any questions or if we can otherwise be of assistance in,
this matter.

Sincer:

Leonidas Mecham .
Secretary L

cc: Peter Levinson

LJ
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Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

December 7, 1998

MEMORANDUM TO THE STANDING RULES COMMITTEE

SUBJECT: Report of the Administrative Actions Taken by the Rules Committees
Support Office

The following report briefly describes administrative actions and some major initiatives
undertaken by the office with its current authorized staffing of four to improve support service to
the rules committees.

L Update on New Initiatives

The docket sheets of all suggested amendments to Civil, Criminal, and Evidence Rules have
__ been updated to reflect the committees' recent respective actions. Every suggested amendment

along with its source and status or disposition is listed. We will update the docket sheets after each
committee meeting, and they will be included in each agenda book.

The office continues to research our historical records for information regarding any past
relevant committee action on every new proposed amendment submitted to an advisory committee.

L The microfiche collection of rules-related documents was searched for prior committee action on
the rules under consideration by the advisory committees at their respective fall meetings.

i Pertinent documents were forwarded to the appropriate reporter for consideration.

Record Keeping

i_ Under the Procedures for the Conduct of Business by the Judicial Conference Committees
on Rules of Practice and Procedure all rules-related records must "be maintained at the
Administrative Office of the United States Courts for a minimum of two years and ....

L Thereafter the records may be transferred to a government record center ......

r- All rules-related documents from 1935 through 1991 have been entered on microfiche and
L indexed. The documents for 1992 have been catalogued and shipped to a government records

center. Congressional Information Services - the publisher of the microfiche collection -
should complete the process of placing on microfiche and indexing documents for 1992 by

L December 1998. The documents for 1993 and 1994 will be catalogued and boxed to be shipped to
the national record center before the January 1999 meeting. The microfiche collection continues to
prove useful to us and the public in researching prior committee positions. Recently, at Judge

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Davis's request and in response to pending legislation, staff used the collection to do extensive L
research on consideration of amendments regarding the size of the grand jury.

Automation Project (FRED)

Our automated document management system (FRED) will be enhanced and used as a
prototype for an agency-wide system. The process of implementing the enhancements may, in the J
short term, slow our progress on FRED, but should result in better overall technical support and
perhaps, finally provide direct access to documents on the system to the committee chairs and
reporters. Examples of planned enhancements include: reports designed to ensure that data is
entered properly and that all comments are acknowledged with appropriate follow-up responses
explaining the committee's actions; 'document routing and workflow; checklists; enhanced C

indexing and searching capabilities; and possible remote access to the FRED database.- The entire
staff was given more "robust" personal computers, which alleviated most of the "migration to
Windows 95" problems. The manual system is being maintained while we complete final testing r
of the automated system. L
Manual Trackina

Our manual system of tracking comments continues to work well. For the current public
comment period, the office has received, acknowledged, and forwarded approximately 100
comments and many suggestions to the, appropriate committees as of December 1. Each comment J-
has been numbered consecutively, which enables committee members to determine instantly
whether they have received all of them. E

Distribution of Proposed Rule Changes

Working with the Office of Public Affairs, we have disseminated several press releases
updating the media on rules-related activity. At the direction of several rules committees' chairs,
our office has taken additional steps to ensure the participation of a wide cross-section of the
bench and bar at every stage of the rulemaking process.

State Bar Points-of-Contact

In August 1994, Judge Stotler sent a letter to the president of each state bar association
requesting that a point-of-contact be designated for the rules committee to solicit and coordinate
that state bar's comments on the proposed amendments. The Standing Committee outreach to the,
organized bar has resulted in 43 state bars designating a point-of-contact.

The points-of-contact list was again updated this year in time to include the new names in
the Requestfor Comment pamphlet on proposed amendments published in August 1998. Several
state bars updated their designated point-of-contact. The process will be repeated every year to
ensure that we have an accurate and up-to-date list. We hope the points-of-contact will continue
to be a fertile area for comments.
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Mailing List

The Administrative Office has purchased a new automated mailing list system. It will

replace several existing systems. The new system should be fully operational about August 1999

and should substantially reduce the time involved in maintaining and expanding the mailing list.
A contractor will be hired to maintain all mailing lists for the Administrative Office. We plan to

add attorneys and law professors at a 2:1 ratio to a temporary list every six months until the list

contains 2,500 names.

Internet

The Requestfor Comment pamphlet will be available each fall on the Judiciary's Home
Page (http://www.uscourts.gov). Internet access supplements, rather than replaces, our current
system of targeted mailing.

The Judicial Conference has prescribed procedures governing the rulemaking process,

which require that virtually all rules-related materials be made available to the public. Moreover,
the Judicial Conference's Standing and five Advisory Rules Committees adopted - as part of
their self-study plan - a recommendation that the Administrative Office use electronic
technologies "to promote rapid dissemination of proposals, receipt of comments, and the work of
the rules committees."

For the last few months we have been working with our Office of Public Affairs to

develop a "Rules" area on the courts' website. Among the materials that will be on the website in
the future are minutes of meetings, membership lists, a schedule of upcoming meetings,
summaries of public comments on proposed amendments, and committee responses to comments.
We are still working to develop a way to make local rules of court available on the Internet.

Beginning with the Request for Comment to be published in, August 1998 we are, as a pilot
project, receiving comments on the proposed rules amendments via the Internet. The Judiciary's
website was redesigned to accommodate the submission of comments. This system is designed to
acknowledge every comment automatically. We had discussed with the reporters a plan to handle
what might be a crush of e-mail comments. As of December 1, 1998, we have received 1269
visits to the Civil and Evidence proposals and 983 visits to the Bankruptcy proposals on the
website. But we have received only 20 comments via the Internet. The Technology
Subcommittee, along with the reporters, will examine the results of the experiment.

Tracking Rule Amendments

The time chart showing the status of all rules changes has been updated. It will be
distributed at the meeting.



Administrative Actions Report 4

Miscellaneous L

In September 1998, the Judicial Conference approved the proposed amendments to the
Federal Rules of Bankruptcy, Civil, and Criminal Procedure recommended by the Standing,
Committee at its June, 1998 meeting. The formatting and proofreading of the proposed rules
amendments were extensive. In November the proposals were forwarded to the Supreme Court.

On August 1, 1998, the Preliminary Draft of the Proposed Amendments to the Federal
Rules of Civil Procedure and Evidence and the Preliminary Draft of the Proposed Amendments to
the Federal Rules of Bankruptcy Procedure were published for comment. Brochures summarizing
the proposed amendments were also prepared and published.

Since the last committee meeting, we have arranged for and held five advisory rules L
committee meetings, two Mass Tort Working Group Conferences, and two public hearings on
proposed amendments. The work on the mass torts project has also included several meetings and
numerous conference calls. Li

In November 1998, the courts were advised that the amendments to the Federal Rules of
Evidence and Appellate, Civil, and Criminal, Procedure approved by the Supreme Court on April
24, 1997, would take effect on December 1, 1998.

In December 1998, the pamphlets printed by the General Printing Office for the House L
Judiciary Committee containing the recently effective amendments to the Federal Rules of
Appellate, Civil,-and Criminal Procedure and the Rules of Evidence were distributed to the court
family. The House Judiciary Committee does not print any pamphlets for the Bankruptcy Rules,
and our effort to convince Representative Henry Hyde, chair of the House Judiciary Committee, of
the need for such a pamphlet has so far been unsuccessful.

John K. Rabiej

Attachments
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AGENDA DOCKETING

L ADVISORY COMMITTEE ON CIVIL RULES

Propol 1 Source, Date, Status
Proposal.and Doc S

[Financial disclosure statement] Request by 11/98 - Comte considered
committee on Codes PENDING FURTHER ACTION

of Conduct 9/23/98

[Copyright Rules of Practice] - Inquiry from West 4/95 - To be reviewed with additional information at

Update Publishing upcoming meetings
11/95 - Considered by cmte
10/96 - Considered by cmte
10/97 - Deferred until spring '98 meeting

L 3/98 - Deferred until fall '98 meeting
11/98 - Request for publication
PENDING FURTHER ACTION

[Admiralty Rule B, C, and El- Agenda book for the 4/95 - Delayed for further consideration
Amend to conform to Rule C governing 11/95 meeting 11/95- Draft presented to cmte

attachment in support of an in personam 4/96 - Considered by cmte

action 10/96- Considered by committee, assigned to subc
5/97- Considered by cmte
10/97 - Request for publication and accelerated review

by ST Cmte ,

L 1/98 - Stg. Com. approves publication at regularly
scheduled time

8/98 -Published for comment

L ________________________ _____________ PENDING FURTHER ACTION

[Admiralty Rule-Newl- Authorize Mag. Judge Roberts 12/24/96- Referred to Admiralty and Agenda Subc

immediate posting of preemptive bond to 9/30/96 (96-CV-D) PENDING FURTHER ACTION
prevent vessel seizure #1450

[Inconsistent Statutel -46 U.S.C. § Michael Cohen 2/4 - Referred to reporter and chair

786 inconsistent with admiralty 1/14/97 (97-CV-A) PENDING FURTHER ACTION
#2182

[Non-applicable Statute]- 46 U.S.C. § Michael Marks 10/97 - Referred to reporter, chair, and Agenda Subc

L 767 Death on the High Seas Act not Cohen 9/17/97 PENDING FURTHER ACTION
applicable to any navigable waters in the (97-CV-O)
Panama Canal Zone

L [Admiralty Rule C(4) - Amend to Gregory B. Walters, 1/98 - Referred to reporter, chair, and Agenda Subc

satisfy constitutional concerns regarding Cir. Exec., for Jud. PENDING FURTHER ACTION
7 default in actions in rem Council of Ninth Cir.

12/4/97 (97-CV-V)

Page 1
Advisory Committee on Civil Rules
December 11, 1998
Doc No 1181
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Proposal Source, Date, Status 1
.__________________ and Doc # ____

,L
[CV4(c)(1)] -Accelerating 120-day Joseph W. 4/94 - Deferred as premature
service provision Skupniewitz DEFERRED INDEFINITELY v
[CV4(d)j To clarify the rule John J. McCarthy '12/97 -Referred to reporter, chair, and Agenda Subc LJ

11/21/97 (97-CV-R) PENDING FUgTHER ACTION
II .1

ICV4(d)(2)] - Waive service of process Charles K. Babb 10/94 -Considered and denied
for actions against the United States 4/22/94 . 4/95-Reconsidered but no change in disposition

COMPLETED

[CV4(e) & (f)] - Foreign defendant Owen F. Silvions 10/94 -Rules deemed as otherwise provided for and
may be served pursuant to the laws of the 6/10/94 unnecessary
state in which the district court sits 4/95 - Reconsidered and denied

COMPLETED

[CV4(i)I - Service on government in DOJ 10/96 (96-CV- 10/96 - Referred to Reporter, Chair, and Agenda Subc I
Bivens suits B; #1559) 5/97 Discussed in reporter's memo. .

3/98 -Comte approved draft K
6/98 - Stg Comte approves
8/98 - Published for comment
PENDING FURTHER ACTION l -

jCV4(m)] - Extension of time to serve Judge Edward 4/95 - Considered by cmte
pleading after initial 120 days expires Becker DEFERRED INDEFINITELY

[CV4I- Inconsistent service of process Mark Kasanin 10/93 - Considered by cmte
provision in admiralty statute 4/94 - Considered by cmte

10/94 - Recommend statutory change
6/96 - Coast Guard Authorization Act of 1996 repeals

the nonconforming statutory provision
COMPLETED

[CV41 - To provide sanction against the Judge Joan 10/97- Referred to Reporter, Chair, and Agenda SubcI
willful evasion of service IHumphrey Lefkow PENDING FURTHER ACTION

8/12/97 (97-CV-K)

[CV5- Electronic filing 10/93 - Considered by cmte
9/94 - Published for comment
10/94 Considered .
4/95 - Cinte approves amendments with revisions U
6/95 - Approved by ST Cmte
/95 - Approved by Jud Conf ,
4/96 -Approved by Sup Ct L
12/96 - Eective
COMPLETED
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IF Proposal Source, Date, Status
r | ~~~~~~~~and Doe

[CV5J - Service by electronic means or Michael Kunz, clerk 4/95 -Declined to act

by commercial carrier; fax noticing E.D. Pa. and John 10/96 - Reconsidered, submitted to Technology

produces substantial cost savings while Frank 7/29/96; Subcommittee
L o increasing efficiency and productivity 9/10/97 (97-CV-N) 5/97 - Discussed in reporter's memo.

9/97 - Information sent to reporter, chair, and Agenda

FtSubc
11/98 - Referred to Tech. Subcommittee
PENDING FURTHER ACTION

ICV5(b)I - Facsimile service of notice William S. Brownell, 1 1/97 -Referred to reporter, chair, and Agenda Subc

L to counsel District Clerks PENDING FURTHER ACTION
Advisory Group
10/20/97 (97-CV-Q)

[CV5(d)1 - Whether local rules against Gregory B. Walters, 1/98- Referred to reporter, chair, and Agenda Subc

filing of discovery documents should be Cir. Exec., for 3/98 - Comte. approved draft

7, abrogated or amended to conform to District Local Rules 6/98 -Stg Comte approves with revision

actual practice Review Cmte of Jud. 8/98 -Published for comment
Council of Ninth Cir. PENDING FURTHER ACTION
12/4/97 (97-CV-V)

L tCV6(b)I - Enlargement of Time; Prof. Edward 10/97 - Referred to cmte

deletion of reference to abrogated rule Cooper 10/27/97 3/98 - Comte approved draft with recommendation to

(technical amendment) forward directly to the Jud Conf w/o publication

6/98 -Stg Comte approves
PENDING FURTHER ACTION

ICV6(e)I - Time to act after service ST Cmte 6/94 10/94 - Cmte declined to act
COMPLETED

[ [CV8, CV121 - Amendment of the Elliott B. Spector, 10/93 Dqlayed for further consideration

general pleading requirements Esq. 7/22/94 10/94 -Delayed for further consideration
4/95 - Declined to act
DEFERRED INDEFINITELY

[ [CV9(b)] -General Particularized Elliott B. Spector 5/93 - Considered by cmte

pleading 10/93 - Considered by cmte
10/94 , Considered by cmte
4/95 -- Declined to act

DEFERRED INDEFINITELY
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Proposal Source, Date, Status
________________________j ~and Doe # j,

ICV9(h)] -,Ambiguity regarding terms Mark Kasanin 4/94 10/94 -Considered by cmte l
affecting admiralty and maritime claims 4/95 - Approved draft

7/95-Approved for publication
9/95 - Published
4/96 - Forwarded to the ST Cmte for submission to Jud

Conf
6/96 - Approved by ST Cmte
9/96 - Approved by Jud Conf
4/97 - Approved by Supreme Court
12/97 -Effective
COMPLETED

ICV11I - Mandatory sanction for H.R. 1492 5/97 - Considered by committee
frivolous filing by a prisoner introduced by Cong PENDING FURTHER ACTION l i

Gallegly 4/97

[CVl1l - Sanction for improper Carl Shipley 4/97 5/97 Referred to reporter, chair, and Agenda Subc
advertising (97-CV-G) #2830 PENDING FURTHER ACTION [F

[CVll] - Should not be used as a Nicholas Kadar, 4/98 - Referred to reporter, chair, and Agenda Subc l
discovery device or to test the legal M.D. 3/98 PENDING FURTHER ACTION
sufficiency or efficiency of allegations in (98-CV-B)
pleadings ,

[CV121 - Dispositive motions to be Steven D. Jacobs, 10/94 - Delayed for further consideration
filed and ruled upon prior to Esq. 8/23/94 5/97 - Reporter recommends rejection
commencement of the trial 11/98-rejected by committee

COMPLETED

ICV121 - To conform to Prison John J. McCarthy 12./97 - Referred to reporter, chair, and Agenda Subc
Litigation Act of 1996 11/21/97 (97-CV-R) PENDING FURTHER ACTION

ICV12(a)(3)] -Conforming amendment 3/98 - Comte approved draft
to Rule 4(i) 6/98 - Stg Comte approves

8/98-Published for comment
PENDING FURTHER ACTION

jCV12(b)] - Expansion of conversion Daniel Joseph 5/97 5/97 - Referred to reporter, chair, and Agenda Subc
of motion to dismiss to summary (97-CV-H) #2941 PENDING FURTHER ACTION
judgment L
[CV14(a) & (c)] - Conforming 6/98 - Stg Comt approves
amendment to admiralty changes 8/98 - Published for comment

LCV15(a)I - Amendment may not add Judge John Martin 4/95 - Delayed for further consideration
new parties or raise events occurring 10/20/94 & Judge 11/95 - Considered by cmte and deferred
after responsive pleading Judith Guthrie DEFERRED INDEFINITELY

10/27/94
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Proposal Source, Date, Status
and Doc#

ICV 15(c)(3)(B)] -Clarifying extent of Charles E. Frayer, 19/98 - Referred to chair, reporter, and Agenda Subc
knowledge required in identifying a party Law student 9/27/98 PENDING FURTHER ACTION

(98-CV-E)

[CV231 - Amend class action rule to Jud Conf on Ad Hoc 5/93 - Considered by cmte

accommodate demands of mass tort Communication for 6/93 -Submitted for approval for publication;

litigation and other problems Asbestos Litigation withdrawn 10/93, 4/94, 10/94, 2/95, 4/95, 11/95;

3/91; William studied at meetings.
Leighton Itr 7/29/94; 4/96 -Forwarded to ST Cmte for submission to Jud

H.R. 660 introduced Conf

L by Canady on CV 23 6/96 -Approved for publication by ST Cmte
(f) 8/96 -Published for comment

10/96- Discussed by committee

L . 5/97-Approved and forwarded changes to (c)(1), and
(f); rejected (b)(3)(A) and (B3); and deferred other
proposals until next meeting

7C 4/97 - Stotler letter to Congressman Canady

L 6/97 - Changes to 23(f) were approved by ST Cmte;
changes to 23(c)(1) were recommitted to advisory
cmte

10/97 - Considered by cmte
3/98 - Considered by comte deferred pending mass torts
working group deliberations[ __________________________ ______________ PENDING FURTHER ACTION

[CV231 - Standards and guidelines for Patricia Sturdevant, 12/97 -Referred to reporter, chair, and Agenda Subc

litigating and settling consumer class for Nationall PENDING FURTHER ACTION
actions Association for

Consumer Advocates
12/10/97 (97-CV-T)

[CV23(e)] - Amend to include specific Beverly C. Moore, 12/ 97-Referred to reporter, chair, and Agenda Subc

factors court should consider when Jr., for Class Action PENDING FURTHER ACTION
approving settlement for monetary Reports, Inc.

L damages under 23(b)(3) 11/25/97 (97-CV-S)

[CV23(f)] - interlocutory appeal part of class action 4198 - Sup Ct approvesr project PENDING FURTHER ACTION

[CV26] - Interviewing former John Goetz 4/94 - Declined to act

employees of a party DEFERRED INDEFINITELY

r

L
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Proposal Source, Date, Status

and Doe I l

[CV261 - Revamp current adversarial Thomas F. Harkins, 4/95 -Delayed for further consideration
system of federal legal practice - Jr., Esq. 11/30/94 11/95 - Considered by cmte
RAND evaluation of CJRA plans- and American 4/96 - Proposal submitted by American College of Trial l;
including disclosure and discovery College of Trial Lawyers lJ
provisions (scope of discovery) Lawyers; Allan 10/96 Considered by cmte; subc appointedl

Parmelee (97-CV-C) 1/97 - Subc held mini-conference in San Francisco | A
#2768; Joanne 4/97 Doc. #2768 and 2769 referred to Discovery Subc | L
Faulkner 3/97 (97- 9/97 - Discovery Reform Symposium held at Boston
CV-D) #2769, College Law School

10/97- Alternatives considered by cmte .
398 - Comte approved draft
6/98 - Stg Comte approves
8/98 - Published for comment
PENDING FURTHER ACTION

[CV26(c)] - Factors to be considered Report of the Federal 5/93 - Considered by cmte
regarding a motion to modify or dissolve Courts Study 10/93 - Published for comment
a protective order Committee, 4/94 - Copsidered by cmte

Professors Marcus 10/94 -Considered by cmte
and Miller, and 1/95- Submitted to Jud Conf 7
Senator Herb Kohl 3/95 - Remanded for further consideration by Jud Conf
8/11/94; Judge John 4/95 - Considered by cmte
Feikens (96-CV-F); 9/95 - Repbished for public comment
S. 225 reintroduced 4/96 - Tabled, pending consideration of discovery
by Sen Kohl amedments proposed by the American Collegelj

of Trial Lawyers
1/97-S. 225 reintroduced by Sen Kohl
4/97 - Stoler letter to Sen Hatch 'F
10/97 - Csidered by subc and left for consideration by

full cmte-
3/98 - Comte determined no need has been shown to F
amend
COMPLETED

1CV261 -Depositions to be held in Don Boswell 12/6/96 12/96 - Referred to reporter, chair, and Agenda Subc. K
county where witness resides; better (96-CV-G) 5/97 - Reporter recommends that it be considered part'
distinction between retained and of discovery project
"treating" experts PENDING FURTHER ACTION L
[CV301 -Allow use by public of audio Glendora 9/96/96 12/96 - Sent to reporter and chair
tapes in the courtroom (96-CV-H) 11/98 - rejected by committee

COMPLETED

ICV30(b)(1)] - That the deponent seek Judge Dennis H. 10/97 - Referred to reporter, chair, and Agenda Subc
judicial relief from annoying or Inman 8/6/97 11/98 -rejected by committee
oppressive questioning during a (97-CV-J) COMPLETED
deposition
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Proposal Source, Date, Status
and Doe

ICV30(d)(2)I - presumptive one day of 3/98 - Comte approved draft

seven hours for deposition 6/98 -Stg Comte approves
8/98 -Published for comment

PENDING FURTHER ACTION

[CV321 - Use of expert witness Honorable Jack 7/31/96 - Submitted for consideration

testimony at subsequent trials without Weinstein 7/31/96 10/96 - Considered by cmte; FJC to conduct study
cross examination in mass torts 5/97 -Reporter recommends that it be considered part,

of discovery project
PENDING FURTHER ACTION

[CV34(b)] -requesting party liable for 3/98 - Comte approved draft
paying reasonable costs of discovery 6/98 - Stg Comte approves l

8/98 - Published for comment
L'PENDING FURTHER ACTION

[CV36(a)] - To not permit false Joanne S. Faulkner, 4/98 -Referred to reporter, chair, and Agenda Subc
denials, in view of recent Supreme Court Esq. 3/98 (98-CV-A) 11/98 rejected by committee

decisions COMPLETED

[CV37(b)(3)] - Sanctions for Rule Prof. Roisman 4/94 - Declined to act
26(f) failure DEFERRED INDEFINITELY

[CV37(c)(1) - Sanctions for failure to 3/98 - Comte approved draftr supplement discovery 6/98 - Stg Comte approves
8/98 - Published for comment
PENDING FURTHER ACTION

iCV39(c) and CV16(e)] - Jury may be Daniel O'Callaghan, 10/94 - Delayed for further study, no pressing need

treated as advisory if the court states such Esq. 4/95 - Declined to act
before the beginning of the trial COMPLETED

L [CV43] - Strike requirement that Comments at 4/94 10/93 -Published

testimony must be taken orally meeting 10/94- Amended and forwarded to ST Cmte
1/95 - STICmte approves but defers transmission to Jud

Conf
L 9/95 - Jud Conf approves amendment

4/96 - Supreme Court approved
12/96 - Effective

, COMPLETEDLCV43(f-Interpretersl - Karl L. Mulvaney 4/95 - Delayed for further study and consideration
Appointment and compensation of 5/10/94 11/95 - Suspended by advisory cmte pending review of
interpreters Americans with Disabilities Act by CACM

10/96 - Federal Courts Improvement Act of 1996

7 provides authority to pay interpreters
COMPLETED
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I LI Proposal _Sour Datce, a Status

|CV44 - To delete, as it might overlap Evidence Rules 1/97 - Referred to chair, reporter, and Agenda Subc.
with Rules of EV dealing with Committee Meeting 3/98 - Comte determined no need to amend
admissibility of public records 1 O/20-2l/97 COMPLETED

'.____ ___ __ ___ __ _ .(97 -CV 2- )

[CV45] - Nati6nwidc lubpoena 5/93 Declined to act
COMPLETED

[CV45] - Discovering party must Prof. Charles Adams 10/98 -Referred to chair, reporter, Agenda Subc, and
specify a date for production far enough i10/1/98 (98-CV-G) Discovery Subc
in advance to allow the opposing party to PENDINGFURTHER ACTION
file objections to production

[CV45(d)] - Re-service of subpoena William T. Terrell, 12/98 - Referred to chair, reporter, and Agenda Subc C
not necessary if continuance is granted Esq. 10/9/98 PENDING FURTHER ACTION [
and witness is provided adequate notice (98-CV-H)l

tCV47(a)] - Mandatory attorney Francis Fox, Esq. 10/94 - Considered by cmte
participation in jury voir dire 4/95 - Approved draft L
examination 7/95 - Proposed 'amendment approved for publication by

ST mte
9/95 - Published for comment L
4/96 - Considered by advisory cmte; recommended

in reased attention by Fed. Jud. Center at
judicial training

COMPLETED

[CV47(b)] -Eliminate peremptory Judge Willaim Acker 6/97 - Referred to reporter, chair, and Agenda Subc
challenges 5/97 (97-CV-F) 11/98 - Committee declined t take action

#2828 COMPLETED

* CV48] - Implementation of a twelve- -Judge Patrick 10/94 - Considered by cmte
person jury Higginbotham 7/95 - Proposed amendment approved for publication by |

ST Cmte
9/95 -Published for comment

4/96 Forwarded to ST Cmte for submission to Jud
Conf

6/96 -ST'Cmte approves
9/96 - Jud' Conf rejected
10/96 - Committee's post-mortem discussion L
COMPLETED l
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Proposal Source, Date, Status
and Doc#

._ [CV50] - Uniform date for filing post BK Rules Committee 5/93 -Approved for publication
trial motion 6/93 - ST Cmte approves publication

4/94 - Approved by cmteL 6/94 - Approved by ST Cmte
9/94 -Approved by Jud Conf

4/95 - Approved by Sup Ct
12/95 - Effective
COMPLETED

[CV50(b)l - When a motion is timely Judge Alicemarie 8 /97- Sent to reporter and chair
after a mistrial has been declared Stotler 8/26/97 10/97 - Referred to Agenda Subc

(97-CV-M) PENDING FURTHER ACTION

[CV511 - Jury instructions filed before Judge Stotler (96- 11/8/96-Referred to chair
L trial CV-E) Gregory B. 5/97 - Reporter recommends consideration of

Walters, Cir. Exec., comprehensive revision

for the Jud. Council 1/98 - Referred to reporter, chair, and Agenda Subc

L of the Ninth Cir. 3/98 - Comte considered
12/4/97 (97-CV-V) 11/98-Comte considered

PENDING FURTHER ACTION

[CV521 - Uniform date for filing for BK Rules Cmte 5/93 -Approved for publication

filing post trial motion 6/93 - ST Cmte approves publication
4/94 - Approved by cmte

X 6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf

4/95 - Approved by Sup Ct
12/95 - Effective

Ad . COMPLETED

[CV53 -Provisions regarding pretrial Judge Wayne Brazil 5/93 - Considered by cmte

and post-trial masters 10/93 - Considered by cmte
4/94 - Draft amendments to CV1 6.1 regarding "pretrial

masters"'
10/94 - Draft amendments considered
11/98- Subcom appointed to study issue
DEFERRED INDEFINITELY

[CV561-To clarify cross-motion for John J. McCarthy 12/97 - Referred to reporter, chair, and Agenda Subc

L summary judgment ) 11/21/97 PENDING FURTHER ACTION

r [CV56(a)] -Clarification of timing Scott Cagan 2/97 3/97 - Referred to reporter, chair, and Agenda Subc

. (97-CV-B) #2475 5/97 - Reporter recommends rejection
PENDING FURTHER ACTION
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Proposal Source, Date, Status
and Doc #_l__ _ _

[CV56(c)] - Time for service and Judge Judith N. Keep 4/95 -Considered by cmte; draft presented
grounds for summary adjudication 11/21/94 11/95 - Draft presented, reviewed, and set for further

discussion
PENDING FURTHER ACTION LJ

[CV591 -Uniform date for filing for BK Rules Committee 5/93 -Approved for publication
filing post trial motion 6/93 -ST Cmteapproves publication L

4/94 - Approved by committee
6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95 - Approved by Sup Ct,
12/95 - Effective
COMPLETED

[CV60(b)I - Parties are entitled to William Leighton 10/94-Delayed for further study
challenge judgments provided that the 7/20/94 4/95 - Declined to act
prevailing party cites the judgment as COMPLETED
evidence

[CV62(a)] - Automatic stays Dep. Assoc. AG, 4/94 - No action taken
Tim Murphy COMPLETED

tCV641 - Federal prejudgment security ABA proposal 11/92 - Considered by cmte
5/93 - Considered by cmte
4/94 - Declined to act
DEFERRED INDEFINITELY

[CV65(f)] - rule made applicable to see request on 11/98- Request for publication
copyright impoundment cases copyright PENDING IZFURTHER ACTION

[CV65.1 - To amend to avoid conflict Judge H. Russel 10/97 - R ferred to reporter, chair, and Agenda Subc
between 31 U.S.C. § 9396 governing the Holland 8/22/97 11/98 - Committee declined to act in light of earlier
appointment of agents for sureties and (97-CV-L) action takei at March 1998 meeting
the Code of Conduct for Judicial COMPLE7 ED
Employees . _ __ _ _ __

l~~~~~~~~~~~f
I~~~~~~~~~~~L
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Proposal 1 Source, Date, Status
and Doc #

L [CV681 - Party may make a settlement Agenda book for 1/21/93 - Unofficial solicitation of public comment

offer that raises the stakes of the offeree 11/92 meeting; Judge 5/93, 10/93, 4/94 - Considered by cmteL who would continue the litigation Swearingen 10/30/96 4/94 -Federal Judicial Center agrees to study rule
(96-CV-C); S. 79 10/94 - Delayed for further consideration
Civil Justice Fairness 1995 - Federal Judicial Center completes its study
Act of 1997 and § 3 DEFERRED INDEFINITELY
of HI.R. 903 10/96 - Referred to reporter, chair, and Agenda Subc.

(Advised of past comprehensive study of
proposal)

1/97-S. 79 introduced § 303 would amend the rule
to 1' 4/97 - Stotler letter to Hatch

5/97-Reporter recommends continued monitoring7 _____________ PENDING FURTHER ACTION

[CV73(b)] -Consent of additional Judge Easterbrook 4/95 - Initially brought to committee's attention
parties to magistrate judge jurisdiction 1/95 11/95 - Delayed for review, no pressing need

10/96- Considered along' with repeal of CV74, 75, and
76

5/97 - Reporter recommends continued monitoring
PENDING FURTHER ACTION

[CV 74,75, and 761 -Repeal to Federal Courts 10/96 - Recommend repeal rules to conform with statute
conform with statute regarding Improvement Act of and transmit to ST CmteE i alternative appeal route from magistrate 1996 (96-CV-A) 1/97 - Approved by ST Cmte
judge decisions #1558 3/97 - Approved by Jud Conf

4/97 -Approved by Sup Ct
COMPLETED

L S [CV 77(b)]- Permit use of audiotapes Glendora 9/3/96 (96- 12/96-Referred to reporter and chair
in courtroom CV-H) #1975 5/97 -Reporter recommends that other Conf.

Committee should handle the issue
PENDING FURTHER ACTION

[CV77(d)] - Fax noticing to produce Michael E. Kunz, 9/97 - Mailed to reporter, chair, and Agenda Subc
substantial cost savings while increasing Clerk of Court PENDING FURTHER ACTION

La | efficiency and productivity 9/10/97 (97-CV-N)

rv ; [CV77(d)] - Facsimile service of notice William S. Brownell, 11/97 - Referred to reporter, chair, and Agenda Subc
to counsel District Clerks PENDING FURTHER ACTION

Lo t ~~~~~~~~~~Advisory Group
10/20/97 (CV-Q)

[CV77.1]- Sealing orders 10/93 - Considered
4/94 - No action taken

F7 DEFERRED INDEFINITELY

L
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Proposal Source, Date, Status |
.__ ___ __ ___ ___ _ and D oc - .

[CV811 - To add injunctions to the rule John J. McCarthy 12/97 - Referred to reporter, chair, and Agenda Subc
11/21/97 PENDING FURTHER ACTION

[CV 81(a)(2)] -:Inconsistent time Judge Mary Feinberg 2/97- Referred to reporter, chair, and Agenda Subc. LJ
period vs. Habeas Corpus rule 1(b)3i 1/28/97 (97-CV-E) E 5/97 - Considered and referred to Criminal Rules Cmte

#2164 for coordinated response p
PENDING FURTHER ACTION

[CV81(a)(1)J - Applicability to D.C. Joseph Spaniol, 10/96 - Cmte considered
mental health proceedings 10/96 5/97 - Reporter recommends consideration as part of a

technical amendment package V
PENDING FURTHER ACTION

ICV81(a)(1)] -Applicability to see request on 11/98 - Request for publication
copyright proceedings and substitution of 1i copyright PENDING FURTHER ACTION I,
notice of removal for, petition for removal

[CV81(c)]- Removal of an action from Joseph D. Cohen 4/95 -Accumulate other technical changes and submit
state courts -technical conformin fo 8/31/94 eventually to Congress
change deleting "petition" 8 11/95 -Reiterated April 1995 decision

5/97 - Reporter recommends that it be included in next,
technical amendment package

PENDING FURTHER ACTION

[CV83(a)(1) -Uniform effective date 3/98 - Coi8te considered
for local rules and transmission to AO 11/98-Draft language considered

PENDING FURTHER ACTION

[CV831 - Negligent failure to comply 5/93 - Recommend for publication l
with procedural rules; local rule uniform 6/93 - Approved for publication
numbering 10/93-Published for comment l

'4/94- sed and approved by cmte L
.. 6/94-App"oved by ST Cmte
9/94 -Appoved by Jud Conf
4/95 -App oved by Sup Ct
12/95 - EflFctive
COMPLETED

1CV841 - Authorize Conference to 5/93 - Conidered by cmte
amend rules 4/94 - Recommend no change

COMPLEITED

IRecycled Paper and Double-Sided Christopher D. 11/95 - Colsidered by cmte
PaperJ Knopf 9/20/95 DEFERRED INDEFINITELY I
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Proposal Source, Date, Status
and Docv # I

[Pro Se Litigants]- To create a Judge Anthony J. 7/97 - Mailed to reporter and chair
committee to consider the promulgation Battaglia, on behalf 10/97- Referred to Agenda Subc

of a specific set of rules governing cases of the Federal PENDING FURTHER ACTION
filed by pro se litigants Magistrate Judge

Assn. Rules Cmte, to
support proposal by
Judge David Piester
7/17/97 (97-CV-I)

[CV Form 11 - Standard form AO 440 Joseph W. 10/98 - Referred to chair, reporter, and Agenda Subc

should be consistent with with summons Skupniewitz, Clerk PENDING FURTHER ACTION
Form 1 10/2/98 (98-CV-F)

[CV Form 17] Complaint form for Professor Edward 10/97 - Referred to cmte
copyright infringement Cooper 10/27/97 PENDING FURTHER ACTION

[Interrogatories on Disk] Michelle Ritz 5/98 -Referred to reporter, chair, and Agenda Subc
5/13/98 (98-CV-C) PENDING FURTHER ACTION

[To change standard AO forms 241 Judge Harvey E. 8/98 - Referred to reporter, chair, and Agenda Subc

and 242 to reflect amendments in the Schlesinger 8/10/98 PENDING FURTHER ACTION
law under the Antiterrorism and (98-CV-D)
Effective Death Penalty Act of 19971
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AGENDA DOCKETING

ADVISORY COMMITTEE ON EVIDENCE RULES

L Proposal Source, Status
Date,

and Doc

[EV 101] - Scope 6/92 - Approved by ST Cmte.
9/92 - Approved by Jud. Conf.
4/93 - Approved by Sup. Ct.
12/93 - Effective
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public commentK 1 COMPLETED

IEV 102- Purpose and Construction 5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment

Li 5COMPLETED

[EV 1031 -Ruling on EV 9/93 - Considered
5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 103(a)I - When an in limine motion must 9/93 - Considered
be renewed at trial (earlier proposed amendment 5/94 - Considered
would have added a new Rule 103(e)) 10/94 - Considered

1/95 - Approved for publication by ST Cmte.
5/95 - Considered. Note revised.
9/95 - Publis'hed for public comment

Li 4/96-Considered
11/96 - Considered. Subcommittee appointed to draft

alternative.
4/97 - Draft requested for publication
6/97 - ST Cmte. recommitted to advisory committee for

further study
10/97 - Request'to publish revised version

L 1/98 - Approved for publication by ST Cmte.
8/98 - Published for comment
10/98 - Comte considered comments and statements from
witnesses
PENDING FURTHER ACTION

r
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Proposal Source, Status
Date,

and Doc

[EV104] - Preliminary Questions 9/93 - Considered
1/95 - Considered
5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED, |

[EV 1051 -Limited Admissibility 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte. li
9/94 - Published for public comment
COMPLETED

[EV 106]- Remainder of or Related Writings 5/94 - Decided not to amend (Comprehensive Review) l
or Recorded Statements 6/94 - Approved for publication by ST Cmte.

9/94 - Published for public comment
COMPLETED

[EV 1061 -Admissibility of "hearsay" Prof. 4/97 -Reporter to determine whether any amendment is
statement to correct a misimpression arising from Daniel appropriate 7
admission of part of a record Capra 10/97- No action necessary LJ

(4/97) COMPLETED

1EV 2011 -Judicial Notice of Adjudicative 9/93 - Considered LI
Facts 5/94 - Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment

1/96 - Decided not to amend
COMPLETED

[EV 201(g)] - Judicial Notice of Adjudicative 5/94 - Decided not to amend (Comprehensive Review)'
Facts 6/94 -Approved for publication by ST Cmte.

9/94 -Published for public comment
11 /96 - Decided to take no action
DEFERRED INDEFINITELY F

1EV 3011 - Presumptions in General Civil 5/94 - Decided not to amend (Comprehensive Review)
Actions and Proceedings. (Applies to 6/94 - Approved for publication by ST Cmte.
evidentiary presumptions but not substantive 9/94 - Published for public comment
presumptions.) 1 1/96-Deferred until completion of project by Uniforn

Rules Committee
PENDING FURTHER ACTION C

[EV 3021 Applicability of State Law in Civil 5/94 -Decided not to amend (Comprehensive Review)
Actions and Proceedings 6/94 -Approved for publication by ST Cmte.

9/94 -Published for public comment
COMPLETED

LI
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Proposal Source, Status
W ~~~~~~~~~~~~Date,

and Doc

[EV 4011 - Definition of "Relevant Evidence" 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review)

L: 6/94 Approved for publication by ST Cmte.
9/94 -Published for public comment
COMPLETED

[EV 4021 -Relevant Evidence Generally 9/93 - Considered
Admissible; Irrelevant Evidence Inadmissible 5/94 - Decided not to amend (Comprehensive Review)

r-', 6/94 - Approved for publication by ST Cmte.
9/94-Published for public comment
COMPLETED

[EV 403] - Exclusion of Relevant Evidence on 9/93 - Considered
Grounds of Prejudice, Confusion, or Waste of 5/94 - Decided not to amend (Comprehensive Review)
Time 6/94 - Approved for publication by ST Cmte.

9/94 - Published for public comment
COMPLETED

Jr
[EV 4041 - Character Evidence Not Admissible Sen. Hatch 9/93 - Considered
to Prove Conduct; Exceptions; Other Crimes S.3, § 503 5/94 - Decided not to amend (Comprehensive Review)

(1/97)(deal 6/94 - Approved for publication by ST Cmte.
ing with 9/94 - Published for public comment
404(a) 10/94 - Considered with EV 405 as alternative to EV

F7 413-415
L_ 4/97 - Considered

6/97 - Stotler letter to Hatch on S.3
10/97 - Recommend publication
1/98 - Approved for publication by the ST Cmte.
8/98 - Published for comment
10/98 - Comte considered comments and statements from
witnesses
PENDING FURTHER ACTION

[EV 404(b) -Character Evidence Not Sen. Hatch 9/93 - Considered
Admissible to Prove Conduct; Exceptions; Other S.3, § 713 5/94 - Decided not to amend (Comprehensive Review)

L Crimes: Other crimes, wrongs, or acts. (1/97) 6/94 - Approved for publication by ST Cmte.
(Uncharged misconduct could only be admitted if 9/94 - Published for public comment

71 the probative value of the evidence substantially 10/94 - Discussed
L outweighs the prejudicial effect.) 11/96- Considered and rejected any amendment

4/97 - Considered
6/97 - Stotler letter to Hatch on S.3
10/97 - Proposed amendment in the Omnibus Crime Bill

rejected
COMPLETED

L 1EV 4051 - Methods of Proving Character. 9/93 - Considered
(Proof in sexual misconduct cases.) 5/94 - Considered

10/94- Considered with EV 404 as alternative to EV
413-415

L COMPLETED
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1EV 4061-Habit; Routine Practice 10/94 -Decided not to amend (Comprehensive Review)
1/95 - Approved for publication by ST Cmte.
COMPLETED

[EV 4071 - Subsequent Remedial Measures. Subcmte. 4/92 - Considered and rejected by CR Rules Cmte.
(Extend exclusionary principle to product reviewed 9/93 - Considered
liability actions, and clarify that the rule applies possibility 5/94 - Considered
only to measures taken after injury or harm of 10/94 - Considered
caused by a routine event.) amending 5/95 - Considered

(Fall 1991) 7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
4/96 - Approved & submitted to ST Cmte. for transmittal to

Jud. Conf.
6/96 - Approved by ST Cmte.
9/96 -Approved by Jud. Conf.
4/97 - Approved by Sup. Ct.
12/97 - Enacted J
COMPLETED

[EV 4081 -Compromise and Offers to 9/93 - Considered
Compromise 5/94 - Considered

1/95 - Considered
5/95 - Decided not to amend (Comprehensive Review
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 409]- Payment of Medical and Similar 5/94 - Decided not to amend (Comprehensive Review) L
Expenses 6/94 - Approved for publication by ST Cmte.

9/94, - Published for public comment m

COMPLETED

EV 4101 - Inadmissibility of Pleas, Plea l 9/93 - Considered and recommended for CR Rules Cmte.
Discussions, and Related Statements COMPLETED

[EV 4111 -Liability Insurance 5/9- Decided not to amend (Comprehensive Review) L
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

L
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Date,

and Doc

[EV 412] - Sex Offense Cases; Relevance of Prof. 4/92 -Considered by CR Rules Cmte.
Alleged Victim's Past Sexual Behavior or David 10/92 Considered by CR Rules Cmte.
Alleged Sexual Predisposition Schlueter 10/92 -Considered by CV Rules Cmte.

(4/92); 12/92 - Published
Prof. 5/93 - Public Hearing, Considered by EV Cmte.

17 Stephen 7/93 -Approved by ST Cmte.
Saltzburg 9/93 - Approved by Jud. Conf.
(4/92) 4/94 - Recommitted by Sup. Ct. with a change

9/94 - Sec. 40140 of the Violent Crime Control and LawL Enforcement Act of 1994 (superseding Sup. Ct.
action)

12/94 -Effective
COMPLETED

[EV 4131- Evidence of Similar Crimes in 5/94 - Considered
Sexual Assault Cases 7/94 - Considered by ST Cmte.

9/94 - Added by legislation
L - . 1/95 - Considered

1/95 - Reported to but disregarded by Congress
7/95 - Effective

L l COMPLETED

[EV 4141 - Evidence of Similar Crimes in 5/94 - Considered
K> Child Molestation Cases 7/94 - Considered by ST Cmte.

9/94 -Added by legislation
1/95 - Considered
1/95 - Reported to but disregarded by Congress
7/95 - Effective
COMPLETED

[EV 4151 - Evidence of Similar Acts in Civil 5/94 - Considered
.L. Cases Concerning Sexual Assault or Child 7/94 - Considered by ST Cmte.

Molestation 9/94 - Added by legislation
1/95 - Considered
1/95-Reported to but disregarded by Congress
7/95 - Effective
COMPLETED

L [EV 5011 - General Rule. (Guarantee that the 42 U.S.C., 10/94- Considered
confidentiality of communications between § 13942(c) 1/95 - Considered
sexual assault victims and their therapists or (1996) 11/96-Considered
trained counselors be adequately protected in 1/97 - Considered by ST Cmte.
Federal court proceedings.) 3/97 - Considered by Jud. Conf.

4/97 - Reported to Congress
COMPLETED
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Proposal Source, Status
Date, )

______________________I and Doc e

[EV 5011 - Privileges, including extending the 11/96 -Decided not to take action
same attorney client privilege to in-house counsel 10/97- Rejected proposed amendment to extend the same
as to outside counsel privilege to in-house counsel as to outside counsel Li

10/98 - Subcomte appointed to study the issue
PENDING FURTHER ACTION

[EV 501] Parent/Child Privilege Proposed 4/98 - Considered; draft statement in opposition prepared
l _______________________________________ L egislation

1EV 6011 -General Rule of Competency 9/93 - Considered L
5/94 -Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

[EV 602] -Lack of Personal Knowledge qi 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review) LL
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

LJ
[EV 603] -Oath or Affirmation 9/93 - Considered

5/94 - Decided not to amend (Comprehensive Review)
6/94-Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

lEV 6041 - Interpreters 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment

_ _ __ _ COMPLETED

[EV 6051 -Competency of Judge as Witness 9/93 - Considered
10/94 - Decided not to amend (Comprehensive Review)
1/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 606] - Competency of Juror as Witness 9/93 - Considered
10/94-Decided not to amend (Comprehensive Review)
1/95 - Approved for publication by ST Cmte.
.9/95 - Published for public comment
COMPLETED

1EV 607] -Who May Impeach 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED
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[EV 608] - Evidence of Character and Conduct 9/93 -Considered
of Witness 5/94 - Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.
9/94 -Published for public comment
COMPLETED

'~. 1EV 6091 - Impeachment by EV of Conviction 9/93 - Considered
of Crime. See 404(b) 5/94 - Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
11/96 - Considered
4/97 - Declined to act
COMPLETED

1EV 609(a) - Amend to include the conjunction Victor 5/98 - Referred to chair and reporter for consideration

ris 'lot"or in place of "and" to avoid confusion. Mroczka 10/98 - Comte declined to act
4/98 COMPLETED
(98-EV-A)

,EV 6101 - Religious Beliefs or Opinions 5194 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

L ' [EV 6111 - Mode and Order of Interrogation 9/93 - Considered
and Presentation 5/94 - Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

1EV 61 1(b)] - Provide scope of cross- 4/94 - Decided not to amend (Comprehensive Review)

examination not be limited by subject matter of 6/94 - Approved for publication by ST Cmte.
the direct 9/94 - Published for public comment

11/96-Decided not to proceed
COMPLETED

1EV 6121 - Writing Used to Refresh Memory 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

1EV 613] - Prior Statements of Witnesses 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment

COMPLETED

L
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[EV 6141 - Calling and Interrogation of 9/93 Considered
Witnesses by Court 5/94 -Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

1EV 6151 - Exclusion of Witnesses. (Statute 42 U.S.C., 9/93 -Considered

guarantees victims the right to be present at trial § 10606 5/94 - Decided not to amend (Comprehensive Review)
under certain circumstances and places some (1990) 6/94 - Approved for publication by ST Cmte.
limits on rule, which requires sequestration of 9/94 - Published for public comment
witnesses. Explore relationship between rule and 11/96 - Considered
the Victim's Rights and Restitution Act of 1990 4/97 - Submitted for approval without publication
and the Victim Rights Clarification Act of 1997 6/97 - Approved by ST Cmte.
passed in 1996.) 9/97 - Approved by Jud. Conf.

4/98-Sup Ct approved
COMPLETED

[EV 6151 - Exclusion of Witnesses Kennedy- 10/97-Response to legislative proposal considered; members
Leahy Bill asked for any additional comments
(S. 1081) COMPLETED

JEV 7011 - Opinion testimony by lay witnesses 10/97 - Subcmte. formed to study need for amendment
4/98 - Recommend publication
6/98 - Stg. Comte approves request to publish
8/98 - Published for comment
10/98 -Comte considered comments and statements from
witnesses
PENDING FURTHER ACTION

[EV 7021 -Testimony by Experts H.R. 903 2/91 - Considered by CV Rules Cmte.
and S. 79 5/91 - Considered by CV Rules Cmte.
(1997) 6/91 - Approved for publication by ST Cmte.

8/91 - Published for public comment by CV Rules Cinte.
4/92 -Considered and revised by CV and CR Rules Cintes.
6/92 - Considered by ST Cmte. i

4/93 -Considered
5/94 - Considered
10/94 - Considered
1/95 - Considered (Contract with America)
4/97 - Considered. Reporter tasked with drafting [

proposal.,
4/97 - Stotler letters to Hatch and Hyde L
10/97- Subcmte. formed to study issue further
4/98 - Recommend publication
6/98 - Stg. Comte approves request to publish r
8/98 - Published for comment
10/98 - Comte considered comments and statements from
witnesses A
PENDING FURTHER ACTION ti
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Proposal Source, Status

Date,
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L 4.~~~~~~~
[EV 7031 - Bases of Opinion Testimony by 4/92 - Considered by CR Rules Cmte.

Experts. (Whether rule, which permits an expert 6/92 - Considered by ST Cmte.

to rely on inadmissible evidence, is being used as 5/94 - Considered
means of improperly evading hearsay rule.) 10/94 - Considered

11/96 - Considered
4/97 - Draft proposal considered.
10/97 - Subcmte. formed to study issue further
4/98 - Recommend publication
6/98 - Stg. Comte approves request to publish
8/98 - Published for comment
10/98 - Comte considered comments and statements from
witnesses
PENDING FURTHER ACTION

1EV 7051 -Disclosure of Facts or Data 5/91 - Considered by CV Rules Cmte.

Underlying Expert Opinion 6/91 - Approved for publication by ST Cmte.
8/91 - Published for public comment by CV Rules Cmte.
4/92 - Considered by CV and CR Rules Committees
6/92 - Approved by ST Cmnte.
9/92 - Approved by Jud. Conf.
4/93 - Approved by Sup. Ct.

12/93 - Effective
COMPLETED

[EV 7061 -Court Appointed Experts. (To Carnegie 2/91 - Tabled by CV Rules Cmte.

accommodate some of the concerns expressed by (2/91) 11/96 - Considered

the judges involved in the breast implant 4/97 - Considered. Deferred until CACM completes their

litigation, and to determine whether the rule study.
should be amended to permit funding by the PENDING FURTHER ACTION
government in civil cases.)

1EV 801(a-c)J - Definitions: Statement; 5/95 - Decided not to amend (Comprehensive Review)

Declarant; Hearsay 7/95 -Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 801(d)(1)l - Definitions: Statements which 1/95 - Considered and approved for publication

are not hearsay. Prior statement by witness. 5/95 - Decided not to amend (Comprehensive Review)
9/95 - Published for public comment
COMPLETED

[EV 801(d)(1)] Hearsay exception for prior Judge 4/98 - Considered; tabled
consistent statements that would otherwise be Bullock DEFERRED INDEFINITELY
admissible to rehabilitate a witness's credibility
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Date,

and Doc

[EV 801(d)(2)J - Definitions: Statements Drafted by 4/92 - Considered and tabled by CR Rules Committee,
which are not hearsay. Admission by party- Prof 1/95 - Considered by ST Cmte.
opponent. (Bouriailv) David 5/95 -Considered draft proposed

Schlueter, 7/95 - Approved for publication by ST Cmte.
Reporter, 9/95 - Published for public comment
4/92 4/96 - Considered and submitted to ST Cmte. for

transmittal to Jud. Conf.
6/96 - Approved by St. Cmte.
9/96 - Approved by Jud. Conf. C

4/97 -Approved by Sup. Ct.
12/97 - Effective
COMPLETED

[EV 802 -Hearsay Rule 5/95 - Decided not to amend (Comprehensive Review)X
7/95, - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 803(1)-(5)J - Hearsay Exceptions; 1/95 - Considered l
Availability of Declarant limmaterial 5/95 - Decided not to amend (Comprehensive Review)

7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED [

[EV 803(6)1 - Hearsay Exceptions; Roger 9/93 - Considered
Authentication by Certification (See Rule 902 for Pauley, 5/95 - Decided not to amend (Comprehensive Review)
parallel change) DOJ 6/93 7/95 - Approved for publication by ST Cmte.

9/95 - Published for public comment
11/96 - Considered V

4/97 - Draft prepared and considered. Subcommittee
appointed for further drafting.

10/97 - Draft approved for publication
1/98 - Approved for publication by the ST Cmte.
8/98 - Published for comment
PENDING FURTHER ACTION

[EV 803(7)-(23)1 -Hearsay Exceptions; 1/95 - Considered
Availability of Declarant Immaterial 5/95 - Decided not to amend (Comprehensive Review)

7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 803(8)] - Hearsay Exceptions; Availability E 9/93 - Considered
of Declarant Immaterial: Public records and 5/95 - Decided not to amend (Comprehensive Review)
reports. 7/95- Approved for publication by ST Cmte.

9/95 - Published for public comment Li.
4/96 - Considered regarding trustworthiness of record
11/96 - Declined to take action regarding admission on

behalf of defendant
COMPLETED
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Date,

and Doe

[EV 803(24)1 - Hearsay Exceptions; Residual EV Rules 5/95 -Combined with EV804(b)(5) and transferred to a

Exception Committee new Rule 807.
(5!95) 7/95 - Approved for publication by ST Cmte.

9/95 - Published for public comment
4/96 - Considered and submitted to ST Cmte. for

transmittal to Jud. Conf.
6/96 - Approved by St. Cmte.
9/96 - Approved by Jud. Conf.

4/97 - Approved by Sup. Ct.
10/97 - Effective
COMPLETED

[EV 803(24)] - Hearsay Exceptions; Residual 10/96 - Considered and referred to reporter for study

Exception (Clarify notice requirements and 10/97 - Declined to act

determine whether it is used too broadly to admit COMPLETED
dubious evidence)

1EV 804(a)] - Hearsay Exceptions; Declarant Prof. 4/92 - Considered by CR Rules Cmte.

Unavailable: Definition of unavailability David 6/92 - Considered by ST Cmte. for publication
Schlueter 1/95 - Considered and approved for publication
(4/92); 5/95 -Decided not to amend (Comprehensive Review)
Prof. 7/95 - Approved for publication by ST Cmte.
Stephen 9/95 - Published for public comment
Saltzburg COMPLETED
(4/92)

[EV 804(b)(1)-(4)]- Hearsay Exceptions 10/94- Considered
1/95 - Considered and approved for publication by ST

Cmte.
5/95-Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 804(b)(5)]- Hearsay Exceptions; Other 5/95 - Combined with EV804(b)(5) and transferred to a

exceptions new Rule 807.
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
4/96 - Considered and submitted to ST Cmte. for

transmittal to Jud. Conf.
6/96 -Approved by St. Cmte.
9/96 - Approved by Jud. Conf.

4/97 - Approved by Sup. Ct.
10/97 - Effective
COMPLETED
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Date,l

an Docl__ _

fEV 804(b)(6)] - Hearsay Exceptions; Prof. 4/92 - Considered by CR Rules Cmte.
Declarant Unavailable. (To provide that a party David 7/95- Approved for publication by ST Cmte.
forfeits the right to object on hearsay grounds to Schlueter 9/95 - Published for public comment l
the admission of a statement made by a declarant (4/92); 4/96 - Considered and submitted to ST Cmte. for
whose unavailability as a witness was procured Prof. transmittal to Jud. Conf.
by the party's wrongdoing or acquiescence.) Stephen 6/96 - Approved by ST Cmte.

Saltzburg 9/96 - Approved by Jud. Conf.
(4/92) 4/97 - Approved by Sup. Ct.

COMPLETED l ,

[EV 805] - Hearsay Within Hearsay 1/95 - Considered
5/95 -Decided not to amend (Comprehensive Review)
7/95-Approved for publication by ST Cmte.
9/95 - Published for public comment |
COMPLETED

[EV 8061 - Attacking and Supporting EV Rules 5/95 - Decided not to amend
Credibility of Declarant. (To eliminate a comma Committee 7/95 - Approved for publication by ST Cmte.
that mistakenly appears in the current rule. 5/95 9/95 - Published for public comment
Technical amendment.) 4/96 - Considered and submitted to ST Cmte. for Mii

transmittal to Jud. Conf.
6/96 - Approved by St. Cmte.
9/96 - Approved by Jud. Conf.
4/97 - Approved by Sup. Ct.
12/97 - Effective
COMPLETED

lEV 8061 - To admit extrinsic evidence to 11/96 - Declined to act
impeach the character for veracity of a hearsay COMPLETED
declarant

[EV 807] - Other Exceptions. Residual EV Rules 5/95 - This new rule is a combination of Rules 803(24) Li
exception. The contents of Rule 803(24) and Committee and 804(b)(5).
Rule 804(b)(5) have been combined to form this 5/95 7/95 - Approved for publication by ST Cmte.
new rule. 9/95 - Published for public comment L

4/96 - Considered and submitted to ST Cmte. for
transmittal to Jud. Conf.

6/96 - Approved by St. Cmte. C
9/96 -Approved by Jud. Conf.
10/96 -Expansion considered and rejected
4/97 - Approved by Sup. Ct.
12/97 - Effective
COMPLETED

[EV 8071 -Notice of using the provisions Judge 4/96 - Considered I

Edward 11/96-Reported. Declined to act. li
Becker COMPLETED 1
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C ~~~~~~~~~~~~Date,

and Doc

1EV 9011 - Requirement of Authentication or 5/95 - Decided not to amend (Comprehensive Review)

Identification 7/95 - Approved for publication by ST Cmte.
9/95 -Published for public comment
COMPLETED

1EV 9021 -Self-Authentication 5/95 -Decided not to amend (Comprehensive Review)L! .7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
10/98 - Comte considered comments and statements from

A witnesses
COMPLETED

AJEV 902(6)1 - Extending applicability to news Committee 10/98 -to be considered when and if other changes to the rule

wire reports member are being considered
(10/98) PENDING FURTHER ACTION

[EV 902 (11) and (12)1 - Self-Authentication 4/96 - Considered

of domestic and foreign records (See Rule 803(6) 10/97 -Approved for publication

for consistent change) 1/98 - Approved for publication by the ST Cmte.
8/98 -Published for comment
PENDING FURTHER ACTION

[EV 9031 - Subscribing Witness' Testimony 5/95 - Decided not to amend (Comprehensive Review:

Unnecessary 7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

*11 lEV 10011 -Definitions 9/93 - Considered
5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 1001] - Definitions (Cross references to 10/97 - Considered
automation changes) PENDING FURTHER ACTION

1EV 10021 - Requirement of Original. 9/93 -Considered
Technical and conforming amendments. 10/93 -Published for public comment

4/94 - Recommends Jud. Conf. make technical or
conforming amendments

5/95 - Decided not to amend
7/95 - Approved for publication by ST Cmte.
9/95-Published for public comment
COMPLETED

[EV 10031 - Admissibility of Duplicates 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED
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_ _ _ _ _ _ _ _ _ _# 1
|EV 1004] - Admissibility of Other Evidence 5/95 - Decided not to amend (Comprehensive Review)
of Contents 7/95 - Approved for publication by ST Cmte.

9/95 - Published for public comment
COMPLETED

[EV 1005] Public Records 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED r

fEV 10061 -Summaries 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 10071 -Testimony or Written Admission 5/95 - Decided not to amend (Comprehensive Review)
of Party 7/9 - Approved for publication by ST Cmte.

9/95 - Published for public comment
COMPLETED

[EV 10081 - Functions of Court and Jury 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 11011 -Applicability of Rules 6/92 - Approved by ST Cmte.
9/92 -Approved by Jud. Conf. r
4/93 - Approved by Sup. Ct.
12/93 - Effective
5/95 - Decided not to amend
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment L

4/98 - Considered
10/98 - Reporter submits report
COMPLETED

[EV 11021 -Amendments to permit Jud. Conf. CR Rules 4/92 -Considered by CR Rules Cmte.
to make technical changes Committee 6/92 - Considered by ST Cmte.

(4/92) 9/93 - Considered
6/94 - ST Cmte. did not approve
5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

1EV 11031 -Title 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED
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Proposal Source, Status
Ax> ~~~~~~~~~~~~Date,

and Doc

[Admissibility of Videotaped Expert EV Rules 11/96 Denied but will continue to monitor

Testimony] Committee 1197 -Considered by ST Cmte.
(11/96) PENDING FURTHER ACTION

[Attorney-client privilege for in-house ABA 10/97- Referred to chair

counsel] resolution 10/97 - Denied
(8/97) COMPLETED

[Automation] - To investigate whether the EV EV Rules 11/96- Considered

Rules should be amended to accommodate Committee 4/97 - Considered

L | changes in automation and technology (11/96) 4/98 - Considered
PENDING FURTHER ACTION

[Circuit Splits] - To determine whether the 11/96 - Considered

U=.| circuit splits warrant amending the EV Rules 4/97 - Considered
COMPLETED

[Obsolete or Inaccurate Rules and Notes]- EV Rules 5/93 - Considered

To identify where the Rules and/or notes are Committee 9/93 - Considered. Cmte. did not favor updating absent rule

obsolete or inaccurate. (11/96) change
11/96-Considered

li 1/97 - Considered by the ST Cmte.

4/97 - Considered and forwarded to ST Cmte.

10/97-Referred to FJC

-t.,L 1/98 - ST Cmte. Informed of reference to FJCl
I ~~~~~~~~~COMPLETEDl

[Privileges -To codify the federal law of EV Rules 11/96- Denied

privileges Committee COMPLETED
(11/96)

[Statutes Bearing on Admissibility of EVI- 11/96-Considered

To amend the EV Rules to incorporate by 4/97 - Considered and denied

reference all of the statutes identified, outside the COMPLETED

EV Rules, which regulate the admissibility of EV

proffered in federal court

[Sentencing Guidelines] -Applicability of EV 9/93 - Considered

Rules 11/96-Decided to take no action

IL COMPLETED

If
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES

L Proposal Source, Status
Date,
and Doc#

[CR 41 - Require arresting Local Rules 10/95 - Subc appointed

officer to notify pretrial Project 4/96 - Rejected by subc

LE services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrest

[CR 51 - Video Judge Fred 5/98 -Referred to chair and reporter for consideration

L Teleconferencing of Initial Biery 5/98 PENDING FURTHER ACTION

Appearances, and Arraigmnents

[CR 5] - To allow initial Judge 6/98 - Referred to chair and reporter for consideration

appearances, arraignments, Durwood PENDING FURTHER ACTION

~ attorney status hearings, and Edwards 6/98
possibly petty pleas to be taken
by video conferencing.

[CR 5(a)] - Time limit for DOJ 8/91; 10/92- Subc appointed

hearings involving unlawful 8/92 4/93 - Considered

flight to avoid prosecution 6/93 - Approved for publication

arrests 9/93 - Published for public comment
4/94 - Revised and forwarded to ST Cmte
6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf

12/95 - Effective

L COMPLETED

[CR 5(c)]- Misdemeanor Magistrate 10/94 - Deferred pending possible restylizing efforts

defendant in custody is not Judge Robert PENDING FURTHER ACTION

entitled to preliminary B. Collings
examination. Cf 3/94
CR58(b)(2)(G)

L
[CR 5(c)] - Eliminate consent Judge 1/97 - Sent to reporter

requirement for magistrate Swearingen 4/97 - Recommends legislation to ST Cmte

judge consideration 10/28/96 (96- 6/97 - Recommitted by ST Cmte
CR-E) 10/97-Adv. Cmte declines to amend provision.

3/98 - Jud Conf instructs rules committees to propose amendment

4/98 Approves amendment, but defers until style project completed

6/98 - Stg Comte concurs with deferral
PENDING FURTHER ACTION

L

Page I
Advisory Committee on Criminal Rules
December 11, 1998
Doec No. 1276



Proposal Source, J Status
Date,
and Doc #

[CR 5.11-Extend production Michael R. 10/95-Considered L
of witness statements in Levine, Asst. 4/96 - Draft presented and approved
CR26.2 to 5.1. Fed. Defender 6/96 - Approved by ST Cmte 7

3/95 8/96- Published for public comment
4/97- Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court
PENDING FURTHER ACTION

[CR 61 - Statistical reporting David L. Cook 10/93 - Commi4ee declined to act on the issue
of indictments AO 3/93 COMPLETED

[CR6(a)] - Reduce number of H.R. 1536 5/97 - Introduced by Congressman Goodlatte, referred to CACM with input
grand jurors introduced by from Rules Cmte L.

Cong 10/97-Adv Cmte unanimously voted to oppose any reduction in grand jury size.
Goodlatte 1/98-ST Cmte voted to recommend that the Judicial Conference oppose the

legislation.
3/98 - Jud Conf concurs
COMPLETED

[CR 6(d)] - Interpreters DOJ 1/22/97 1/97 - Sent directly to chair
allowed during grand jury (97-CR-B) 4/97 - Draft presented and approved for request to publish

6/97 - Approved by ST Cmte for publication S

8/97- Published for public comment
4/98-Approved and forwarded to St Cmte
6/98 - Approved by Stg Comte
PENDING FURTHER ACTION

[CR 6(e)] - Intra-Department DOJ 4/92 - Rejected motion to send to ST Cmte for public comment
of Justice use of Grand Jury 10/94 Discussed and no action taken
materials COMPLETED

[CR 6(e)(3)(C)(iv)] - DOJ 4/96 - Cmte decided that current practice should be reaffirmed
Disclosure of Grand Jury COMPLETED
materials to State Officials

[CR 6(e)(3)(C)(iv)] - Barry A. 10/94 - Considered, no action taken
Disclosure of Grand Jury Miller, Esq. COMPLETED
materials to State attorney 12/93
discipline agencies _

[CR6 (i)| - Return by DOJ 1/22/97 1/97 - Sent directly to chair
foreperson rather than entire (97-CR-A) 4/97- Draft presented and aprroved for publication
grand jury 6/97 - Approved by ST Cmte for publication

8/97- Published for public comment r
PENDING FURTHER ACTION
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r, Proposal Source, Status
L Date,

a ndDoc#

L [CR7(c)(2)J - Reflect 4/97- Draft presented and approved for publication

proposed new Rule 32.2 6/97 - Approved by ST Cmte for publication

governing criminal forfeitures 8/97- Published for public comment
7 4/98- Approved and forwarded to St Cmte
LI 6/98 - Withdrawn in light of R. 32.2 rejection by Stg. Comte

10/98 - revised and resubmitted to stg comte for transmission to conference

PENDING FURTHER ACTION

LCR8(c)] - Apparent mistakes Judge Peter C. 8/97 - Referred to reporter and chair

in Federal Rules Governing Dorsey 7/9/97 10/97-Referred to subcom for study

C § 2255 and § 2254 (97-CR-F) PENDING FURTHER ACTION

[CR 10]- Arraignment of DOJ 4/92 4/92 - Deferred for further action

detainees through video 10/92 - Subc appointed

teleconferencing 4/93 - Considered
. 6/93 - Approved for publication by ST Cmte

9/93 - Published for public comment
4/94 - Action deferred, pending outcome of FJC pilot programs
10/94 - Considered
PENDING FURTHER ACTION

7 I[CR 101 - Guilty plea at an Judge B. 10/94 -Suggested and briefly considered

Li arraignment Waugh Crigler DEFERRED INDEFINITELY
10/94

L I 1CR 10] - Defendant's 10/97 -Considered in lieu of video transmission
presence not required 4/98 - Approved for publication, but deferred until completion of style project

10/98 - Considered by comte; reporter to redraft and submit at next meeting
PENDING FURTHER ACTION

[CR 111 -Magistrate judges James Craven, 4/92 - Disapproved
authorized to hear guilty pleas, Esq. 1991 COMPLETED
and inform accused of possible
deportation

[CR 111-Advise defendant David Adair 10/92-Motion to amend withdrawn

of impact of negotiated factual & Toby COMPLETED
stipulation Slawsky, AO

4/92

[CR 11(c)] - Advise Judge 10/96 - Considered, draft presented
defendant of any appeal waiver Maryanne 4/97 - Draft presented and approved for request to publish

v provision which may be Trump Barry 6/97 - Approved for publication by ST Cmte

contained in plea agreement 7/19/96 (96- 8/97- Published for public comment
CR-A) 4/98 - Approved and forwarded to Stg Cmte

6/98 - Approved by Stg Comte
PENDING FURTHER ACTION

[CR 11(d)] - Examine Judge Sidney 4/95 - Discussed and no motion to amend
defendant's prior discussions Fitzwater COMPLETED
with an government attorney 11/94
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Proposal Source, Status

and Doc#I+ . ~~~~at, . j ,

[CR I 1(e)] - Judge, other Judge Jensen 10/95 - Considered
than the judge assigned to hear 4/95 4/96 -Tabled as moot, but continued study by subcommittee on other Rule II
case, may take part in plea issues
discussions DEFERRED INDEFINITELY

[CR 11(e)(4) - Binding Plea Judge George 4/96 - Considered
Agreement (Hyde decision) P. Kazen 2/96 10/96 - Considered

4/97 - Deferred until Sup Ct decision t
COMPLETED

1CR ll(e)(l) (A)(B) and (C)] CR Rules 4/96 - To be studied by reporter Li
- Sentencing Guidelines Committee 10/96 - Draft presented and considered
effect on particular plea 4/96 4/97 - Draft presented and approved for request to publish
agreements 6/97 - Approved for publication by ST Cmte

8/97- Published for public comment
PENDING FURTHER ACTION

[CR 11}-Pending legislation Pending 10/97-Ady Cmrte expressed view that it wasinot opposed to addressing the
regarding victim allocution legislation 97- legislation and~ decided to keep the subcommittee in place to monitor/respond to

98 the legislation.

[CR 121 - Inconsistent with Paul Sauers 10/95 - Considered and no action taken
Constitution 8/95 COMPLETED

[CR 12(b)J - Entrapment Judge Manuel 4/93 - Denied
defense raised as pretrial L. Real 12/92 10/95 - ibcpommittee appointed
motion & Local Rules 4/96 - No ~action taken

Project COMPLETEDC

[CR 12(i)]- Production of 7/91-Appred by ST Cmte for publication
statements 4/92 -Considered

6/92 -Approved by ST Cmte
9/92 - Approved by Jud Conf
4/93 - Approved by Sup Ct
12/93 - Effective
COMPLETED

[CR12.2]-authority of trial Presented by 10/97-Adv Cmte voted to consider draft amendment at next meeting.
judge to order mental Mr. Pauley on 4/98 - Deferred for further study of constitutional issues X

examination. behalf of DOJ 10/98 - Approved draft but deferred request to publish until spring meeting
at 10/97 PENDING FURTHER ACTION
meeting. I

[CR 16] - Disclosure to John Rabiej 10/93 - Cmte took no action
defense of information relevant 8/93 COMPLETED
to sentencing

[CR 161 - Prado Report and '94 Report of 4/94 - Voted that no amendment be made to the CR rules
allocation of discovery costs Jud Conf COMPLETED
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Advismy Com-ttee on C0iminal Rules
December 11, 1998
Doe No 1276



L

Proposal Source, Status
A Date,

and Doc e

LI 1CR 161-Prosecution to CR Rules 10/94 -Discussed and declined
inform defense of intent to Committee '94 COMPLETEDr introduce extrinsic act evidence

[CR 16(a)(1)- Disclosure of-, 7/91 - Approved by for publication by St Cmte

experts 4/92 - Considered
6/92 - Approved by ST Cmte
9/92 - Approved by Jud Conf

4193 - Approved by Sup Ct
12/93 - Effective
COMPLETEDW

[CR 16(a)(1)(A)l- ABA 11/91 - Considered

Disclosure of statements made 4/92 - Considered

by organizational defendants 6/92 -Approved by ST Committee for publication, but deferred
12/92-Published
4/93 - Discussed
6/93 - Approved by ST Cmte

LI 9193 - Approved by Jud Conf
4/94 - Approved by Sup Ct

12/94-Effective

COMPLETED

ICR 16(a)(1)(C)]- Prof. Charles 10/92 - RejectedL Government disclosure of W. Ehrhardt 4/93 - Considered

materials implicating defendant 6/92 & Judge 4/94 - Discussed and no motion to amend
O'Brien COMPLETED

[CR 16(a)(1)(E)] Require Jo Ann Harris, 4/94 - Considered

defense to disclose information Asst. Atty. 6/94 - Approved for publication by ST Cmte

concerning defense expert Gen., CR 9/94 - Published for public comment

testimony Div., DOJ 7/95 - Approved by ST Cmte
2/94; 9/95 - Rejected by Jud Conf
clarification of 1/96 - Discussed at ST meeting
the word 4/96 - Reconsidered and voted to resubmit to ST Cmte

"complies" 6/96 -Approved by ST Cmte

X Judge Propst 9/96 - Approbved by Jud Conf
(97-CR-C) 4/97 - Appwved by Sup Ct

12/97 -Uf E tive
COMPLETEi
3/97 - Redred to reporter and chair
PENDING 1W, RTHER ACTION
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Proposal Source, Status
Date,
and Doc # iee

1CR 16(a) and (b)]- William R. 2/92 -No action
Disclosure of witness names Wilson, Jr., 10/92 - Considered and decided to draft amendment
and statements before trial Esq. 2/92 4/93 - Deferred until 10/93

10/93 -Considered
4/94 - Considered
6/94 - Approved for publication by ST Cmte
9/94 - Published for public comment
4/95-Considered and approved
7/95 - Approved by ST Cmnte
9/95 - Rejected by Jud Conf T
COMPLETED

[CR 16(d)J - Require parties Local Rules 10/94 - Deferred
to confer on discovery matters Project & Mag 10/95 - Subcommittee appointed
before filing a motion Judge Robert 4/96 - Rejected by subcommittee

Collings 3/94 COMPLETED

[CR23(b)] - Permits six- S. 3 1/97 - Introduced as § 502 of the Omnibus Crime Prevention Act of 1997
person juries in felony cases introduced by 10/97-4dv. &Cte voted to oppose the legislation

Sen Hatch 1/98- ST, Cmte expressed grave concern about any such legislation.
1/97 COMPLETE8DC

[CR 24(a)j - Attorney Judge William 10/94 - Considered
conducted voir dire of R. Wilson, Jr. 4/95 - Considered
prospective jurors 5/94 6195 - Aprved for publication by ST Cmte

9/95 - Pubishd for public comment 'C
4/96 - jfced by advisory cmte, but should be subject to continued study

and education; FJC to pursue educational programs
COMPLETEDt

[CR 24(b)] - Reduce or Renewed 2/91 - SCte. after publication and comment, rejected CR Cmte 1990
equalize peremptory challenges suggestions projocal
in an effort to reduce court from 4/93-No m-tion to amend L
costs judiciary; 1/97-Omiiibus Crime Control Act of 1997 (S.3) introduced [Section 501]

Judge Acker 6/97 - S i ltetoChairman Hatch
(97-CR-E); COMP TE tc
pending 10/97-A.&mte decided to take no action on proposal to randomly select petit
legislation S- and venire jurf and abolish peremptory challenges.
3. 10/97-Ad. Bmte directed reporter to prepare draft amendment equalizing

preemptory|$ lenges at 10 per side.
4/98 - ApP ed, subject to Stg Comte determination when to publish
PENDING IIRTHER ACTION

[CR 24(c)] - Alternate jurors Judge Bruce 10/96- Considered and agreed to in concept; reporter to draft appropriate
to be retained in deliberations M. Selya 8/96 implementing language

(96-CR-C)' 4/97 - Draft presented and approved for request to publish
6/97 - Approved for publication by ST Cmte
8/97- Published for public comment
4/98 - Approved and forwarded to Stg Cmte
6/98 - Approved by Stg Comte

.age 6 PENDING FURTHER ACTION
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Proposal Source, Status

Date,
and Doc #

[CR 261 - Questioning by Prof. Stephen 4/93 - Considered and tabled until 4/94
jurors Saltzburg 4/94 - Discussed and no action taken

COMPLETED

[CR 26] - Expanding oral Judge Stotler 10/96-Discussed
testimony, including video 10/96 4/97 - Subcommittee will be appointed
transmission 10/97-Subcommittee recommended amendment. Adv Cmte voted to consider a

draft amendment at next meeting.
4/98 - Deferred for further study
10/98 - Comte approved, but deferred request to publish until spring meeting
PENDING FURTHER ACTION

[CR 26] - Court advise Robert Potter 4/95 - Discussed and no motion to amend
defendant of right to testify COMPLETED

[CR 26.21 - Production of 7/91 - Approved for publication by ST Cmte
statements for proceedings 4/92 - Considered
under CR 32(e), 32.1 (c), 46(i), 6/92 - Approved by ST Cmte
and Rule 8 of § 2255 9/92 - Approved by Jud Conf

4/93 -Approved by Sup Ct
12/93 - Effective
COMPLETED

[CR 26.21 - Production of a Michael R. 10/95 - Considered by cmte
witness' statement regarding Levine, Asst. 4/96 - Draft presented and approved
preliminary examinations Fed. Defender 6/96 - Approved by ST Cmte
conducted under CR 5.1 3/95 8/96 - Published for public comment

4/97- Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Jud Conf approves
4/98 - Approved by Supreme Court
PENDING FUTHER ACTION

[CR26.2(f)] - Definition of CR Rules 4/95- Considered
Statement Cmte 4/95 10/95- Considered and no action to be taken

COMPLETED

[CR 26.31 - Proceedings for a 7/91 - Approved for publication by ST Cmte
mistrial 4/92 - Considered

6/92 - Approved by ST Cmte
9/92 - Approved by Jud Conf
4/93 - Approved by Sup Ct
12/93 - Effective
COMPLETED
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Proposal I Source, Status
Date,l
and oc #D

[CR 29(b)] - Defer ruling on DOJ 6/91 11/91 -Considered

motion for judgment of 4/92 -Forwarded to ST Cmte for public comment
acquittal until after verdict 6/92 - Approved for publication, but delayed pending move of RCSO,

12/92, Published for public comment on expedited basis
4/93- Discussed
6/93,- Approved by ST Cmte
9/93 - Approved by Jud Conf
4/94 -Approved by Sup Ct
12/94 -, Effective
COMPLETED r

[CR 301 - Permit or require Local Rules 10/95 -Subcommittee appointed
parties to submit proposed jury Project 4/96 - Rejected by subcommittee
instructions before trial COMPLETED 1

[CR 301 - discretion in timing Judge Stotler 1/97 Sent directly to chair and reporter
submission ofjury instructions 1/15/97 4/97- Draft presented and approved for request to publish

(97-CR-A) 6/97 - Approved for publication by ST Cmte
8/97- Published for public comment
4/98 - Deferred for further study
iO/98 - Considered by comte LI
PENDING FURTHER ACTION

[CR 311 - Provide for a 5/6 Sen. 4/96 - Discussed, rulemaking should handle it K
vote on a verdict Thurmond, COMPLETED L

S.1426, 11/95

[CR 31(d)] - Individual Judge Brooks 10/95 - Considered ?
polling ofjurors Smith 4/96 - Draft presented and approved

6/96 - Approved by ST Cmte
8)96 - Published for public comment
4/97 - Forwarded to ST Cmte

.6/97 -Approved by ST Crate
9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court
PENDINGFrURTHER ACTION

[31(e)] -Reflect proposed 4/97- Draft presented and approved for publication
new Rule 32.2 governing 6/97 - Apprpved for publication by ST Cmte
criminal forfeitures 8/97- Pu lished for public comment

4/98- Apr d and forwarded to St Cmte
6/98 - Wlitrawn in light of rejection of R. 32.2 by Stg Comte
10/98 -reyed and resubmitted to stg comte for transmission to conference 2
PENDING FURTHER ACTION

, C~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~L
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Proposal Source, | Status
jDate,

and Doc e

[CR 32] - Amendments to Judge Hodges, 10/92 - Forwarded to ST Cmte for public comment

entire rule; victims' allocution before 4/92; 12/92 - Published
during sentencing pending 4/93 - Discussed

legislation 6/93 Approved by ST Cmte
reactivated 9/93 -Approved by Jud Conf
issue in 4/94 - Approved by Sup Ct
1997/98. 12/94-Effective

L.~. COMPLETED
10/97-Adv Cmte expressed view that it was not opposed to addressing the

legislation and decided to keep the subcommittee in place to monitor/respond to

L ______ the legislation.
PENDING FURTHER ACTION

[CR 32]-mental examination An extension 10/97 Adv Cmte voted to proceed with the drafting of an amendment.

of defendant in capital cases of a proposed PENDING FURTHER ACTION
amendment to
CR 12.2(DOJ)
at 10/97

LAmeeting.

fl- [CR32]-release of Request of 10/98 - Reviewed recommendation of subcom and agreed that no rules

L presentence and related reports Criminal Law necessary
Committee COMPLETED

[CR 32(d)(2) - Forfeiture Roger Pauley, 4/94 - Considered
L proceedings and procedures DOJ, 10/93 6/94 - Approved by ST Cmte for public comment

reflect proposed new Rule 32.2 9/94 - Published for public comment

governing criminal forfeitures 4J95 - Revised and approved
6/95 -Approved by ST Cmte
9/95 -Approved by Jud Conf
4/96 - Approved by Sup Ct
12/96 - Effective

COMPLETED
4/97-Draft presented and approved for publication
6/97 - Approved for publication by ST Cmte
8/97- Published for public comment
4/98- Approved and forwarded to St Cmte
6/98 - Withdrawn in light of rejection of R. 32.2 by Stg Comte

C 10/98 - revised and resubmitted to stg comte for transmission to conference
PENDING FURTHER ACTION

[CR 32(e)J - Delete provision DOJ 7/91 - Approved by ST Committee for publication

addressing probation and 4/92 - Considered
production of statements (later 6/92 - Approved by ST Committee

renumbered to CR32(c)(2)) 9/92 - Approved by Judicial Conference
4/93 - Approved by Supreme Court
12/93 - Effective
COMPLETED
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Proposal Source, Status
l ~~~~~~Date,

I _ _ _ _ _ _ _ _ _ _ _ _ and Doc #

[CR 32.1] -Production of 7/91 - Approved for publication by ST Cmte
statements 4/92 - Considered

6/92 ,- Approved by ST Cmte
9/92 ,,Approved by Jud Conf U
4/93 - Approved by Sup Ct
12/93 -'Effective

COMPLETED

[CR 32.1]- Technical Rabiej 2/98-Letter sent advising chair & reporter
correction of "magistrate" to (2/6/98) 4/98 - Approved, but deferred until style project completed l
"magistrate judge." PENDING FURTHER ACTION1

[CR 32.1]-pending victims Pending 10/97-Adv Cmite expressed view that it was not opposed to addressing the
rights/allocution litigation litigation Legislation and decided to keep the subcommittee in place to monitor/respond to

1997/98. the legislation. '
PENDING FURTHER ACTION

[CR 32.21 - Create forfeiture John C. 10/96-Draft presented and considered
procedures Keeney, DOJ, 4/97 - Draft presented and approved for request to publish

3/96 (96-CR- 6/97 - Approved for publication by ST Cmte
D) 8/97- Published for public comment

4/98- Approved and forwarded to St Cmte
6/98 - Rejected by Stg Comte
10/98 - revised and resubmitted to stg comte for transmission to conference
PENDING FURTHER ACTION

[CR 331 - Time for filing John C. 10/95 -Considered

motion for new trial on ground Keeney, DOJ 4/96 - Draf, presented and approved
of newly discovered evidence 9/95 6/96 - Approved for publication by ST Cmte

8/96 - Published for public comment
4/97 - FdrWarded to ST Cmte
6/97 - Aprov d by ST Cmte F

; J/7tirvidb d Conf ,S
4/98 - Appioved by Supreme Court
_____PENDINGJ 1J RTHlER ACTION

[CR 35(b)] - Recognize Judge T. S. 10/95 - Draftlpresented and considered
combined pre-sentencing and Ellis, III 7/95 4/96 - Forwarded to ST Cmte
post-sentencing assistance 6/96 Approved for publication by ST Cmte

8/96 -Published for public comment
4/97 -Forwarded to ST Cmte
6/97 -Approved by ST Cmte
9/97-Approved by Jud Conf 2
4/98 - Approyed by Supreme Court
PENDING IjRTHER ACTION

1CR 35(b)] -Recognize S.3, Sen Hatch 1/97 - Intro.du'ced as § 602 and 821 of the Omnibus Crime Prevention Act of H
assistance in any offense 1/97 1997,,

6/97 - Stotler letter to Chairman Hatch
PENDING FURTHER ACTION
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F Proposal j Source, Status
L Date,

and Doc #
L [CR 35(c)] - Correction of Jensen, 1994 10/94 Considered

sentence, timing 9th Cir. 4/95 - No action pending restylization of CR Rules
decision PENDING FURTHER ACTION

L CR 38(e)] - Conforming 4/97- Draft presented and approved for publication
amendment to CR 32.2 6/97 - Approved by ST Cmte for publication

8/97- Published for public comment
4/98- Approved and forwarded to St Cmte
6/98 - Withdrawn in light of rejection of R. 32.2 by Stg Comte
10/98 - revised and resubmitted to stg comte for transmission to conference
PENDING FURTHER ACTION

[CR 401- Commitment to 7/91 -Approved for publication by ST Cmter another district (warrant may 4/92- Considered
be produced by facsimile) 6/92 Approved by ST Cmte

9/92 -Approved by Jud Conf
4/93 -Approved by Sup Ct

12/93 -Effective

COMPLETED

[CR 40] -Treat FAX copies Mag Judge 10/93 -Rejected

of documents as certified Wade COMPLETED
Hampton 2/93

[CR 40(a)] - Technical Criminal 4/94 - Considered, conforming change no publication necessary

L amendment conforming with Rules Cmte 6/94 - Approved by ST Cmte
change to CR5 4/94 9/94 - Approved by Jud Conf

4/95 - Approved by Sup Ct
12/95 - Effective

COMPLETED

[CR 40(a)] -Proximity of Mag Judge 10/94 - Considered and deferred further discussion until 4/95
nearest judge for removal Robert B. 10/96 - Considered and rejected
proceedings Collings 3/94 COMPLETED,

r [CR 40(d)] - Conditional Magistrate 10/92 - Forwarded to ST Cmte for publication
release of probationer; Judge Robert 4/93 - Discussed
magistrate judge sets terms of B. Collings 6/93 - Approved by ST Cmte
release of probationer or 11/92 9/93 - Approved by Jud Conf
supervised release 4/94 - Approved by Sup Ct

12/94 - Effective
COMPLETED

[CR 411 - Search and seizure 7/91 - Approved for publication by ST Cmte
warrant issued on information 4/92 - Considered
sent by facsimile 6/92 - Approved by ST Cmte

9/92 - Approved by Jud Conf
4/93 - Approved by Sup Ct
12/93 - Effective
COMPLETED
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Proposal Source, Status

Date,
and Doc # l__

[CR 411- Warrant issued by J.C. Whitaker I10/93 Failed for lack of a motion L
authority within the district 3/93 COMPLETED

[CR 41(c)(2)(D) -recording J., Dowd 2/98 4/98 -Tabled until study reveals need for change
of oral search warrant DEFERRED INDEFINITELY

[CR 43(b)] -Ssentence absent DOJ 4/92 10/92- Subcommittee appointed
defendant -C4/93-Considered 'i

6/93 Approved for publication by ST Cmte
9/93 - Published for public comment
4/94 -Deletedyvideo teleconferencing provision & forwarded to ST Cmte
6494 -Approved by ST Cmte
9/94 -Approved by Jud Conf
4/95 -Approved by Sup Ct
12/95 - Effective
C'OMPLETE4,

ICR 43(b) -Arraignment of 10/98 - Subdomte appointed
detainees by video PENDIN4G FUJRTHER ACTION
teleconferencing

[CR 43(c)(4) -Defendant John Keeney, 4/96 - Considered
need not be present to reduce DOJ 1/96 6/96 - Approved for publication by ST Cmte
or change a sentence 8/96 - Published for public comment

4/97 - Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court
PENDING FUIRTHER ACTION

[CR 43(c)(5) -Defendant to Judge Joseph 10/97 - Referred to reporter and chair
waive personal arraignment on G. Scoville, 4/98 - Approved for publication, but deferred until completion of style project C

subsequent, superseding 10/16/97 PENDING FURTHER ACTION Li
indictments and enter plea of (97-CR-I)
not guilty in writing

[CR 431-defendant to waive Mario Cano 10/97-Adv Cmte voted to consider amendment (and related amendment to CR
presence at arraignment 97--- 10) at next meeting

10/98 - Comte considered; reporter to submit draft at next meeting
PENDING FURTHER ACTION

[CR 461 - Production of 6/92 - Approved by ST Cmte
statements in release from 9/92 - Approved by Jud Conf
custody proceedings 4/93 - Approved by Sup Ct

12/93 - Effective
COMPLETED

[CR 461 - Release of persons Magistrate 10/94 -Defer consideration of amendment until rule might be amended or
after arrest for violation of Judge Robert restylized,
probation or supervised release Collings 3/94 PENDING IFURTHER ACTION
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Proposal Source, Status
Date,
and Doc #

[CR 461 - Requirements in 11/95 Stotler 4/96 - Discussed and no action taken
AP 9(a) that court state reasons letter COMPLETED
for releasing or detaining
defendant in a CR case

L
[CR 46 (e) -Forfeiture of H.R. 2134 4/98 -Opposed amendment
bond COMPLETED

[CR 46(i)] - Typographical Jensen 7/91 - Approved for publication by ST Cmte

error in rule in cross-citation 4/94 - Considered
9/94 - No action taken by Jud Conf because Congress corrected error

L COMPLETED

[CR 471 - Require parties to Local Rules 10/95 -Subcommittee appointed
confer or attempt to confer Project 4/96 - Rejected by subcommittee
before any motion is filed COMPLETED

[CR 491 - Double-sided Environmental 4/92 - Chair informed EDF that matter was being considered by other
paper Defense Fund committees in Jud Conf

12/91 COMPLETED

[CR 49(c)] - Fax noticing to Michael E. 9/97 -Mailed to reporter and chair
produce substantial cost Kunz, Clerk of 4/98 - Referred to Technology Subcmte
savings while increasing Court 9/10/97 PENDING FURTHER ACTION
efficiency and productivity (97-CR-G)

[CR49(c)] - Facsimile service William S. 1 1/97 -Referred to reporter and chair
of notice to counsel Brownell, PENDING FURTHER ACTION

District Clerks
Advisory
Group
10/20/97
(CR-J) l

[CR 49(e)] -Delete provision Prof. David 4/94 - Considered
re filing notice of dangerous Schlueter 4/94 6/94 - ST Cmte approved without publication
offender status - conforming 9/94 - Jud Conf approved
amendment 4/95 - Sup Ct approved

12/95 - EffectiveL COMPLETED

[CR53] - Cameras in the 7/93 - Approved by ST Cmte
courtroom 10/93 - Published

4/94 - Considered and approved
6/94 - Approved by ST Cmte
9/94 - Rejected by Jud Conf
10/94 - Guidelines discussed by cmte
COMPLETED

L
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Proposal Source, Status 77
Date,

_and Doc # __C

[CR54] - Delete Canal Zone Roger Pauley, 4/97 - Draft presented and approved for request to publish
minutes 4/97 6/97 - Approved for publication by ST Cmte
mtg 8/97- Published for public comment

4/98- Approved and forwarded to Stg Cmte
6/98 -Approved by Stg Comte
PENDING FURTHER ACTION

77"
1CR 571 - Local rules ST meeting 4/92 - Forwarded to ST Cmte for public comment
technical and conforming 1/92 6/93 - Approved for publication by ST Cmte
amendments & local rule 9/93 - Published for public comment __

renumbering 4/94-Forwarded to ST Cmtel
12/95 - Effective
COMPLETED

[CR 571 - Uniform effective Stg Comte 4/98 - Considered an deferred for further study
date for local rules meeting 12/97 PENDING FURTHER ACTION

[CR 58] - Clarify whether Magistrate 4/95 - No action V
forfeiture of collateral amounts Judge David COMPLETED Li
to a conviction G. Lowe 1/95

[CR 58 (b)(2)] - Consent in Judge Philip 1/97 - Reported out by CR Rules Committee and approved by ST Cmte for K
magistrate judge trials Pro 10/24/96 transmission to Jud Conf without publication; consistent with Federal

(96- CR-B) Courts Improvement Act
4/97 - Approved by Sup Ct
COMPLETED

[CR 59] - Authorize Judicial Report from 4/92 - Considered and sent to ST Cmte
Conference to correct technical ST 6/93 - Approved for publication by ST Cmte
errors with no need for Subcommittee 10/93 - Published for public comment L
Supreme Court & on Style 4/94 - Approved as published and forwarded to ST Cmte
Congressional action 6/94 - Rejected by ST Cmte

COMPLETED Li
[Megatrials] - Address issue ABA .11/91 - Agenda

1/92 - ST Cmte, no action taken
COMPLETED

[Rule 8. Rules Governing 7/91 - Approved for publication by ST Cmte
§2255] - Production of 4/92 - Considered
statements at evidentiary 6/92 Approved by ST Cmte
hearing 9/92 Approved by Jud Conf

4/93 -Approved by Sup Ct
12/93 - Effective
COMPLETED

[Rules Governing Habeas CV Cmte 10/97-Adv Cmte appointed subcom to study issues
Corpus Proceedings]- 4/98 - Considered and further study
miscellaneous changes to Rule 10/98 - Comte approved proposals, but deferred request for publication until
8 & Rule 4 for §2255 & §2254 next meeting
proceedings PENDING FURTHER ACTION
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Proposal Source, J Status
Date,
and Doc _

[U.S. Attorneys admitted to DOJ 11/92 4/93 -Considered

practice in Federal courts] COMPLETED

[Restyling CR Rules] 10/95 - Considered
4/96 - On hold pending consideration of restyled AP Rules published for public

comment
4/98 - Advised that Style Subc intends to complete first draft by the end of the
year
12/98 - Style subcomte completes its draft
PENDING FURTHER ACTION

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Agenda Item IV
Committee on Rules of Practice and Procedure

January 1999
Information

Federal Judicial Center Report

The Federal Judicial Center welcomes the opportunity to provide the following

report of education and research projects that may be of interest to the Committee on Rules

of Practice and Procedure.

I. Selected Educational Programs

C A. Federal Judicial Television Network

The FJTN refers to the satellite antennas that the Administrative Office is installing

in federal courthouses across the country to receive educational and informational

broadcasts from the Center's main television studio and from a second "automated studio"

for classroom-type instruction, that uses fewer video technicians. As of mid-October,

downlinks have been installed in more than 160 court locations, with installations in

progress at 20 additional sites.

The Center's program schedule in 1998 featured some twenty-five original

programs that range from interactive teletraining sessions to informational broadcasts to

alert judges and court staff to job-related developments. In September, shortly after new

law clerks begin their appointments, the Center aired a two-day Orientation Program for

Law Clerks over the FJTN. Our broadcast schedule for court personnel included programs

on leadership and project management for all court staff and an educational television

magazine. The Center publishes a periodic program guide, the FJTN Bulletin, that lists the

proposed audience, broadcast time, date, and information about upcoming programs of the

Center and the AO. The schedule is also available at the Center's J-Net site.

B. Judges

The Center provides a full range of orientation and continuing education programs

for judges. Six phase-one video orientations are offered this year: three for district judges,

one for bankruptcy judges, and two for magistrate judges. In addition, three phase two

orientation programs are offered: one each for district, bankruptcy, and magistrate judges.

Continuing education programs in 1998 include circuit-based workshops for court

K of appeals and district judges, national workshops for magistrate and bankruptcy judges,

and special-focus workshops on subjects ranging from employment law and intellectual

7 property law (for Article mII judges) to mediation and settlement (for magistrate and

L bankruptcy judges). Wherever possible, our special-focus programs are collaborations with



V

academic institutions, such as, this year, the University of California at Berkeley and New

York University. Following is a small sampling of Center training programs for judges.

1. Workshop on Section 1983 Litigation for District and Magistrate
Judges. This workshop, scheduled for fifty district and magistrate judges in July, will

allow concentrated study of Section 1983 litigation. Separate sessions will cover Supreme

Court cases, Fourth Amendment claims, retaliation claims, absolute and qualified

immunity, prisoner litigation, municipal and superior officer liability, and substantive due
process. J

2. Presentation Skills for Judges. Two programs will be offered this ,
summer to enhance the teaching, presentation, and seminar leadership skills of the twenty-

five judges who will attend. The program includes instruction about the adult learning 7
process and requires participants to develop, prepare, give, and receive a group critique of

a brief presentation.
C

C. Court Staff

In addition to the training offered through the FJTN, the Center will use seminars,
workshops, local court programs and computer- and audio-based conferences to provide L
educational programs for court staff. Highlights of some of the programs scheduled V
through mid-1999 include:

* informing new probation and pretrial services officers and court training V
specialists about their roles and responsibilities;

* preparing mid-level court employees to assume top management positions

through our leadership development programs;

* helping court managers do more with less by using modern techniques for 7
maximizing productivity;

* explaining the skills and techniques of project management to mid-level

managers; and

* teaching interviewing skills to managers.

1. Leadership Programs. The Center's multi-phased, multi-year leadership
programs prepare court managers for positions of increasing leadership responsibility. The Li
fifth class of the Leadership Development Program for Probation and Pretrial Services

Officers will commence in 1999.

2



II. Selected Research and Planning Projects

Following are examples of the more than forty active research projects that are

currently under way and several which have been completed since our last report to this

Committee:

A. New Projects

1. State court practices in capital cases with court-ordered mental

examinations. The Advisory Committee on Criminal Rules is considering an amendment

to Rule 12.2 of the Federal Rules of Criminal Procedure (Notice of Insanity Defense or

Expert Testimony of Defendant's Mental Condition). The Advisory Committee is interested

in learning more about how certain states with the death penalty handle court-ordered

mental examinations. The Advisory Committee has asked us to examine and report on

r mental examination disclosure procedures and practices in six states: California, Florida,

Georgia, Texas, Alabama, and Ohio. We expect to have the results of this study available

for the Advisory Committee's spring meeting.

7 *12. Survey of attorney conduct in bankruptcy courts. At its October 1998

meeting, the Advisory Committee on Bankruptcy Rules asked the Center to conduct a

survey of attorney conduct rules in the bankruptcy courts. This request is an outgrowth of a

similar study we conducted of the district court rules on attorney conduct for this

Committee. In addition to surveying bankruptcy judges, the study will seek the views of a

I, sample of bankruptcy attorneys who are members of the Business Bankruptcy

Subcommittee of the ABA and the National Association of Bankruptcy Trustees. The

results of the study will be presented to the Advisory Committee at its March 1999 meeting.

L 3. Evaluation of digital recording technology. We have been asked by the

Committee on Court Administration and Case Management (CACM) to conduct a one-year

study of the Judicial Conference-approved pilot of the use of digital audio recording

equipment as a means of taking the official record of court proceedings. CACM has

selected twelve sites for participation in the pilot study. A total of eighteen courtrooms and

one judge's chambers, across the twelve pilot sites, have now been equipped with digital

recording technology. The purpose of the study is to inform CACM's decision whether to

i recommend to the Judicial Conference that digital audio recording be added as an approved

method of taking the official record in federal courts as required by 28 U.S.C. §753(b).

L
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The study will continue through March 1999 and our report will be presented to CACM at

its June 1999 meeting.

4. Current judicial practices involving expert evidence. As a follow-up

to the Center's1994 study on the subject, we are undertaking a survey of federal judges and

attorneys to determine current practices and concerns regarding the use of expert testimony p
in federal civil litigation. We will compare findings of the current survey to those made in

1994 to assess changes in judicial practices since the decision by the Supreme Court in

Daubert v. Merrell Dow Pharmaceuticals, Inc. (1993). The attorneys' survey will explore a

complementary set of issues, as well as changes in the use of consulting (nontestifying)

experts. The results of the survey will be used to inform current debates regarding expert

evidence and will be released next spring with the publication of the new edition of the

Center's Reference Manual on Scientific Evidence.
L

5. Changes in summary judgement practice. The Research Division is

developing a study intended to identify changes in summary judgment practice over the

past twenty years. Docket sheets are being examined for evidence of summary judgment

activity for five time periods between 1975 and 1995 in six large federal district courts

(Eastern District of Pennsylvania, District of Maryland, Southern District of New York,

Northern District of Illinois, Central District of California, and the Eastern District of

Louisiana). Changes associated with the trilogy of summary judgment cases decided by

the Supreme Court in 1986, and changes within types of cases representing certain causes

of action (e.g., employment discrimination, product liability) are of particular interest.

B. Recently Completed Projects K
1. Death Penalty Law Clerks in the Ninth and Tenth Circuits. At the

request of the Ninth and Tenth Circuits and in coordination with the Judicial Conference's LI

Committee on Court Administration and Case Management (CACM) and the Judicial

Resources Committee, the Center conducted and completed a study of the death penalty law

clerks allocated to the Ninth and Tenth Circuits. The results were presented at the spring

1998 meetings of both Committees. After considerable discussion, CACM recommended E

that the Judicial Resources Committee authorize all of the circuit to establish death penalty o

law clerk positions where needed.
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2. Ethical problems in mediation in bankruptcy cases. In response to

recent expansion of mediation in bankruptcy courts, the Advisory Committee on

Bankruptcy Rules asked the Center to conduct a nationwide survey to assess the need for

K national rules. Our findings were reported to the Committee at its March 1998 meeting and

the study report was published this summer. Our report focused on ethical problems and

71 found a very low incidence of breaches of confidentiality, mediator conflicts of interest,

L and ex parte contacts between mediators and judges.

C. Ongoing Projects

1. Assistance to the mass torts work group. The Center has been assisting

the working group on mass torts that has been chaired by Judge Anthony Scirica (3rd

Cir.). Over the past months, the work group has held hearings and conferences on Rule 23

to explore a wide range of possible measures to address the mass tort problems, including

rule changes and legislation.

The Research staff drafted a list of issues, many of which were pursued by the

A, work group. We also conducted a literature review of issues relevant to the work group and

along with Professor Elizabeth Gibson, of the Duke University School of Law, we

conducted case studies of the use of bankruptcy in mass torts. Results of our work has

already been incorporated in the work group's draft report which is due to be delivered to

the Advisory Committee on Civil Rules in March of next year. At this point, it is our

understanding that the Chief Justice has authorized the creation of a task force on mass torts

to continue the efforts of the work group. We expect to continue to be involved in the work

of the task force. Our involvement builds on prior Center efforts in the area of mass torts.

L. 2. ADR training assistance and technical support to the federal

district and state courts of Alaska. The U.S. District Court for the District of Alaska

and the Alaska state courts developed and conducted a joint federal-state ADR training

program for all judges in Alaska. The district court asked the Center to assist in this effort.

Research staff provided advice on program design and implementation. The Judicial

Education Division also provided "local program" training funds as a supplement to funds

provided by the Alaska court system, the U.S. lDistrict Court, and the State Justice

Institute.

The program took place in early October near Anchorage. Approximately 70 judges

attended, including nearly all Alaska state court judges and nearly all federal district,

magistrate, and bankruptcy judges in Alaska. Topics ranged from selecting cases for ADR

referral to handling ethical problems.

5



The program had two purposes. The first was to train the judges in mediation

techniques so they can make better-informed decisions on referrals to ADR. A related

objective was to provide the participating judges with mediation skills that might be used in

judicial settlement conferences. The program's second purpose was to introduce the judges

to some of the issues that arise in managing cases with respect to ADR.

The program-is the first of its kind to have incorporated mediation skills and ADR

case management. di

3. Assistance to help courts respond to new Alternative Dispute 17

Resolution Act requirements. In October, the President signed the Alternative

Dispute Resolution Act of 1998, which authorizes use of ADR in civil cases and

bankruptcy adversary proceedings and requires each federal district court to make available

at least one ADR process. The Act also requires that courts, in establishing their ADR 7
programs, adopt local rules on a number of matters, including procedures for disqualifying

ADR neutrals and ensuring confidentiality of the ADR proceedings. Recognizing that many

courts established ADR programs under the Civil Justice Reform Act, the Act instructs l

those courts to examine the effectiveness of their programs. The Act authorizes the Center

and the Administrative Office -to assist the courts in implementing the Act. The Center will C

be considering, in consultation with the courts, relevant Judicial Conference committees,

and the Administrative Office, how best to meet the courts' research and education needs in L
this rapidly developing area. An inter-divisional working group has been created within the

Center for this purpose.

4. Assistance to multi-state mediation project. In cooperation with five

state court systems and several universities, the Center is participating in a Multi-State

Mediation Project, designed to study different modes of delivering mediation services. The

project is examining six methods for providing mediation, including provision of mediation L
through mediators on the court staff, through private mediation centers on contract to the

court, and through volunteer attorneys from the private bar. K
L

5. National Institute of Justice. We are working with staff of the National

Institute of Justice to develop the agenda for the National Conference on Science and Law, E

to be convened in April, 1999. This conference will focus on emerging problems of

scientific evidence in criminal litigation and is co-sponsored by the American Bar K
Association, American Academy of Forensic Sciences, and the National Academy of

6 7



Sciences. The Center's official participation in this conference will be in the role of a

collaborator.

r 6. American Association for the Advancement of Science and the

L American Bar Association. The Center assisted a joint committee of the American

Association for the Advancement of Science and the American Bar Association in preparing

A, a proposal for a demonstration project that will link judges' requests for assistance in

identifying individuals to serve as court-appointed experts with scientists and engineers

nominated by professional societies. This proposal was endorsed by Associate Justice

Breyer in a speech at the past annual meeting of the American Association for the

Advancement of Sciences. The Center will evaluate the implementation of the

demonstration project in federal courts.

7. National Academy of Sciences. The Center is working with staff members

of the National Academy of Sciences to develop a Program in Science, Technology, and

L. Law. This program anticipates bringing together members of the law and science

communities on a regular basis to explore common interests and tensions that affect the

intersection of science and law. The National Academy of Sciences recently approved the

program and efforts are underway to develop the agenda for the first of three annual

meetings.

8. National Center for State Courts. We have had a long record of

L cooperation and collaboration with the National Center for State Courts. In our most recent

effort, the Center has agreed to develop a coordinated set of state-federal jury studies based

on a proposal by Thomas Munsterman of the National Center for State Courts and a

consortium of law professors and social scientists. The studies are intended to build on

existing research on jury selection and functioning, with an emphasis on exploring ways of

improving the ability of juries to consider complex information.

r7
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DATE: December 7, 1998 W. EUGENE DAVIS

CRIMINALRULES

TO: Judge Anthony J. Scirica, Chair FERN M. SMITH

Standing Committee on Rules of Practice and Procedure EVIDENCE RULES

EL FROM: Judge Will Garwood, Chair
Advisory Committee on Appellate Rules

Detailed information about the recent and future activities of the Advisory Committee on
Appellate Rules can be found in the minutes of the Committee's October 1998 meeting and in the

L Committee's docket, both of which are attached to this report. At this time, the Committee is not
seeking Standing Committee action on any proposals.

I wish to report on four matters:

1. Amendments Approved for Later Submission to the Standing Committee. As
you may recall, the Advisory Committee has determined that, barring an emergency, no proposed
amendments to FRAP will be forwarded to the Standing Committee until the bench and bar have
had an opportunity to become accustomed to the restylized rules. However, the Committee is

L continuing to consider and approve proposed amendments. All amendments approved by the
Committee will be held until they are presented as a group to the Standing Committee, most likely

7 at its January 2000 meeting.
L

At the Advisory Committee's October meeting, the following amendments were
approved:

L
a. An amendment that would abrogate FRAP 1(b). FRAP 1(b) now states that

L "[t]hese rules do not extend or limit the jurisdiction of the court of appeals." That
is unlikely to remain true, give that the Supreme Court now has authority to use
FRAP (as well as the other rules of practice and procedure) to define when a ruling

A, of a district court is final for purposes of 28 U.S.C. § 1291 and to authorize
interlocutory appeals that are not already provided for by 28 U.S.C. § 1292.

L
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b. An amendment to FRAP 4(a)(4) that would clarify that the time to appeal an order
that amends a judgment runs from the later of the entry of the amended judgment
or the entry of the order directing that the judgment be amended.

c. An amendment to FRAP 4(a)(7) that would eliminate the requirement that an
order denying one of the post-judgment motions listed in FRAP 4(a)(4)(A) must [7
be entered on a separate document in compliance with FRCP 58.

d. An amendment to FRAP 4(a)(7) that would permit (but not require) a party to [7
appeal an order or judgment that is required to be entered on a separate document
in compliance with FRCP 58 but that has not yet been so entered. C

e. An amendment to FRAP 4(a)(5)(A)(ii) that would clarify that a district court may
extend the time to file a notice of appeal in a civil case for either excusable neglect
or good cause, regardless of whether the extension is sought before or during the B
30 days after the original deadline for appealing expires. At present, some circuits
hold that only the good cause standard applies to requests made before the original
deadline expires, and only the excusable neglect standard applies thereafter.

f. An amendment to FRAP 15(f) that would provide that when, under governing law,
an agency order is rendered non-final and non-appealable by the filing of a petition Li
for rehearing (or similar petition) with the agency, any petition to review or
application to enforce that agency order will be held in abeyance by the court and K
become effective when the agency disposes of the last such finality-blocking
petition. The amendment would align the treatment of premature petitions for
review of agency orders with the treatment of premature notices of appeal under
FRAP 4(a)(4)(B)(i).

g. An amendment to FRAP 26 that would provide that intermediate Saturdays, 7
Sundays, and legal holidays will be excluded when computing deadlines under L
11 days but will be counted when computing deadlines of I I days and over. At
present, the demarcating line in FRAP is 7 days, while the demarcating line in the
FRCP and FRCrP is 11 days. The amendment would ensure that deadlines are
computed in the same way under all three sets of rules. We anticipate that, at our
April 1999 meeting, the Advisory Committee will approve amendments that would
shorten a few of the deadlines in FRAP to take into account the new method of
calculation. 7

L
The full text of these amendments, as well as the accompanying Committee Notes, can be

found in the appendix to the minutes of the Committee's October meeting.

2. Use of the Term "Advisory Committee Note." At the June 1998 meeting of the
Standing Committee, Prof Coquillette informed the Reporters for the Advisory Committees that
they should use the term "Committee Note," rather than "Advisory Committee Note," in drafting

-2- E
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Uf amendments and notes. The Advisory Committee on Appellate Rules will accede to the request,

but members of the Committee asked me to inform the Standing Committee that they wouldr prefer to continue to use the term "Advisory Committee Note," which, in their view, is more
accurate substantively and is almost universally used within the legal profession. See, e.g., Letter
from Chief Justice William H. Rehnquist to Speaker of the House Newt Gingrich (Apr. 24, 1998)
(transmitting amendments to FRAP and accompanying "Advisory Committee notes").

3. Amendment to FRAP 47(a). At its April 1998 meeting, the Advisory Commnittee
L approved an amendment to FRAP 47(a)(1) that would provide that a local rule may not be

enforced before it is received by the AO, and that all changes to local rules must take effect on
7 December 1, except in cases of "immediate need." At the June 1998 meeting of the Standing
L Committee, Judge Stotler asked us to share with the other advisory committees the text of the

amendment and committee note, as well as the relevant portion of our minutes. We have done so.

L. To date, we have received input on the amendment from only the Advisory Committee on
Bankruptcy Rules. That Committee expressed the view that (a) the enforcement of local rules
should be contingent upon their being published in a manner prescribed by the AO (rather than

6- upon their being received by the AO), and (b) changes to local rules should be effective whenever
r a majority of a court's judges so desire, whether or not there is "immediate need" for the change.

The Advisory Committee on Appellate Rules discussed the views of the Advisory
Committee on Bankruptcy Rules and respectfully disagrees. A "publication" requirement would

L not accomplish the goal of creating a single national repository for all local rules currently in force
in the federal courts and would not comply with 28 U.S.C. § 2071(d) (which expressly requires
that local rules be provided to the AO, and not merely that they be published as the AO directs).

i- Moreover, the strict "immediate need" standard (which is borrowed from 28 U.S.C. § 207 1(e)) is
necessary to bring about uniformity; permitting local rules to take effect on a date other than
December 1 at the whim of a majority of a court's judges would not appreciably improve the
current situation.

4. Disclosure and Recusal Obligations. We were informed by the AO that the
Committee on Codes of Conduct is considering various proposals for assisting judges in meeting
their disclosure and recusal obligations, including the possible incorporation of a rule similar to
FRAP 26.1 in the FRCP, FRCrP, and FRBP. We were asked for our "preliminary views"
regarding this proposal. The Advisory Committee briefly discussed the proposal and, on balance,
thought it worthwhile. Also, the Advisory Committee discussed the possibility of broadening

7 FRAP 26.1. Although there was consensus that FRAP 26.1 is far from ideal-among other
problems, the recusal statute (28 U.S.C § 455) applies to a much broader array of financial
interests than does FRAP 26.1 - members of the Advisory Committee also recognized that, as
has proven true in the past, attempting to broaden FRAP 26.1 would involve an extremely
difficult drafting exercise. If the Standing Committee decides that a provision similar to FRAP
26.1 should be included in all of the rules of practice and procedure, the question of broadening

7 FRAP 26.1 would perhaps be best addressed by an ad hoc committee comprised of members of all
of the advisory committees.
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DRAFT

Minutes of the Fall 1998 Meeting of the
Advisory Committee on Appellate Rules

October 15 & 16, 1998
New Orleans, Louisiana

. Introductions

Judge Will Garwood called the meeting of the Advisory Committee on Appellate Rules to
order on Thursday, October 15, 1998, at 8:30 a.m. at Le Meridien Hotel in New Orleans,

r Louisiana. The following Advisory Committee members were present: Judge Samuel A. Alito,
L Jr., Judge Diana Gribbon Motz, Judge Stanwood R. Duval, Jr., Hon. John Charles Thomas, Prof.

Carol Ann Mooney, and Mr. Michael J. Meehan. Mr. Douglas N. Letter, Appellate Staff, Civil
Division, U.S. Department of Justice, was present representing the Solicitor General. Judge
Phyllis A. Kravitch was present as the liaison from the Standing Committee, and Mr. Charles R.
"Fritz" Fulbruge, III, was present as the liaison from the appellate clerks. Also present were Mr.
Luther T. Munford, whose term as a member of the Advisory Committee expired on October 1,
1998, as well as Mr. John K. Rabiej and Mr. Mark D. Shapiro from the Administrative Office and
Ms. Judith McKenna from the Federal Judicial Center.

Judge Garwood announced that Mr. W. Thomas McGough, Jr., had been appointed to the
Committee to replace Mr. Munford, but was unable to attend the meeting because he was in trial.
Judge Garwood also announced that Judge Anthony J. Scirica, the newly appointed Chair of the

L Standing Committee, was unable to attend the meeting because of an illness in his family.

H. Approval of Minutes of April 1998 Meeting

The minutes of the April 1998 meeting were approved with the following changes:

1. In the third line of the fourth full paragraph on page 4, change "sixth" to "six,"

2. In the last line of the third full paragraph on page 26, change "that" to "than."

- 3. Change all references to "Advisory Committee Note" to "Committee Note."

The last change, suggested by the Reporter, was the subject of substantial discussion. The
Reporter said that, at the last meeting of the Standing Committee, Prof Daniel R. Coquillette (the
Standing Committee's reporter) had informed the reporters for the advisory committees that
Judge Alicemarie H. Stotler (who then chaired the Standing Committee) had directed that the
term "Committee Note" be used instead of "Advisory Committee Note." According to Prof
Coquillette, Judge Stotler believes that use of "Committee Note" better reflects the fact that

L I'~~~~~~~~~~~~~~~~I
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notes are produced through the joint efforts of the advisory committees and the Standing
Committee, and not by the advisory committees alone.

Several members objected and said that they preferred "Advisory Committee Note."
Some members pointed out that throughout the profession - in courts, in law offices, and in law
school classrooms - reference is made to "Advisory Committee Notes," not to '"Committee
Notes." Other members pointed out that most written resources - such as judicial opinions,
statutory and rule compilations, treatises, and law school casebooks - also refer to "Advisory 7
Committee Notes."

Mr. Rabiej said that an additional reason for using "Committee Note" is that it permits the
Standing Committee to make changes to a note, with the agreement of the chair and reporter of
the relevant advisory committee, without requiring the amended note to be approved by the entire
advisory committee. A member responded that, in that circumstance, the chair and reporter are
acting on behalf of the advisory committee, and thus the note can still be considered the advisory
committee's. After further discussion, the Committee agreed to accede to the request of the
Standing Committee, but directed that its objections be noted on the record.

m. Report on June 1998 Meeting of Standing Committee,

Judge Garwood asked the Reporter to report on the Standing Committee's June 1998
meeting.

The Reporter said that Judge Garwood had informed the Standing Committee that this
Committee had approved a number of amendments to the Federal Rules of Appellate Procedure
("FRAP") - and that the amendments and accompanying Committee Notes appeared as an L
appendix to the draft minutes of this Committee's April 1998 meeting. Judge Garwood once
again told the Standing Committee that this Committee will not seek permission to publish
proposed amendments until January 2000, so that the bench and bar can become accustomed to Li
the restylized rules before being asked to comment on amendments to those rules.

The Reporter also said that he had described for the Standing Committee the amendment tJ
to Rule 47(a) that had been approved by this Committee. Under that amendment, changes to
local rules would take effect on December 1, unless there was an immediate need for a change. In
addition, no amendment to local rules could be enforced until it had first been received by the
Administrative Office ("AO"). The Reporter informed the Standing Committee that this
Committee might revisit the issue of whether the ability to enforce a change in a local rule should
be contingent upon the receipt of that change by the AO, in light of the AO's fears that it might
be overwhelmed with inquiries from attorneys. t

The Reporter mentioned that Judge Stotler had asked him to distribute the amendment to
Rule 47(a) to the other reporters. The Reporter said that he had done so, and that the Advisory
Committee on Bankruptcy Rules had already reviewed the amendment and lodged objections to
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it. The Reporter distributed an October 12, 1998 letter from Prof Alan N. Resnick describing

those objections. The Bankruptcy Committee recommends that the ability to enforce local rules

be contingent upon their being published in a manner prescribed by the AO (rather than upon

their being received by the A.O.) and that changes to local rules be permitted to take effect on a

date other than December 1 if a majority of the court's judges desire that result (rather than only

upon immediate need).

Members expressed disagreement with the Bankruptcy Committee on both points. First,

members pointed out that the purpose of blocking enforcement until receipt by the AO was to

ensure that there was a single national repository for all local rules currently in force in the federal

courts; a "publication" requirement would not accomplish that goal. One member mentioned that,

V- in addition, courts are required by statute to provide local rules to the AO, and not merely to

publish localrules as the AO directs. See 28 U.S.C. § 2071(d). Another member argued that the

AO's concerns about being inundated with calls from attorneys wondering whether new local

rules had been received could easily be alleviated if the AO would simply post all local rules on its

website. Mr. Rabiej agreed, but said that some technical issues would have to be worked out

L before the AO would be prepared to do that.

As to the Bankruptcy Committee's suggestion that changes in local rules be permitted to

take effect on some date other than December 1 upon the mere agreement of a majority of a

court's judges, members argued that the purpose of the amendment was to bring about uniformity

and that a strict "immediate need" standard was necessary to accomplish that goal. One member

pointed out that the "immediate need" standard was a familiar one, having been borrowed from 28

U.S.C. § 2071(e).

L The Committee briefly discussed other possible changes to the amendment to Rule 47(a),

but ultimately decided to await the input of the other advisory committees.

The Reporter, finishing his report on the Standing Committee's June 1998 meeting, said

that he had informed the Standing Committee that this Committee supported the shortening of the

Rules Enabling Act ("REA") process and had no objection to permitting comments on proposed

& rules to be sent to the AO electronically. The Reporter also told the Standing Committee that,

while this Committee would contribute members to an ad hoc committee to draft Federal Rules of

Attorney Conduct, this Committee remained skeptical that any changes in Rule 46 were

necessary, was troubled about the ad hoc committee's lack of expertise regarding legal ethics, and

was concerned that the ad hoc committee take seriously the limits on its authority under the REA.

Finally, the Reporter informed the Standing Committee that this Committee had removed from its

study agenda the topic of unpublished judicial opinions.

The Committee next turned to the action items on its agenda.

I-t1 -3-
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IV. Action Items

A. Item No. 95-03 (FRAP 15(f) - premature petitions to review agency action)

The Reporter introduced the following proposed amendment and Committee Note:

Rule 15. Review or Enforcement of an Agency Order -' ow Obtained; Intervention

(fL Petition or Application Filed Before Agency Action Becomes Final. A petition for
review or application to enforce filed after an agency anoneiretr anoder but
before it disposes of any petition for rehearing. reopening, or reconsideration that renders
that order non-final (and thus non-appealable) becomes effective to appe'al or seek
enforcement of suchiorder up~on agencv disposition of the last such 'petition for rehearing,
reopening or reconsideration.

Committee Note
Li

Subdivision (f). Subdivision (f) is modeled after Rule 4(a)(4)(B)(i) and is intended to
align the treatment of premature petitions for review of agency orders with the treatment of
premature notices of appeals. Subdivision (f) does not address whether or when the filing of a
petition for rehearing, reopening, or reconsideration renders an agency order non-final and hence
non-appealable. That is left to the wide variety of statutes, regulations, and judicial decisions that
govern agencies and appeals from agency decisions. See, e.g., ICC v. Brotherhood of Locomotive
Eng'rs, 482 U.S. 270 (1987). Rather, subdivision (f) provides that when, under governing law,
an agency order is rendered non-final and non'-appealable by the filing of a petition for rehearing,
petition for reopening, petition for reconsideration, or functionally similar petition, any petition for
review or application to enforce that non-final order will be held in abeyance and become effective
when the agency disposes of the last such finality-blocking petition.

Subdivision (f) is intended to eliminate a procedural trap. Some circuits hold that petitions
for review of agency orders that have been rendered non-final (and hence non-appealable) by the
filing of a petition for rehearing (or similar petition) are "incurably premature," meaning that they
do not ripen or become valid after the agency disposes of the rehearing petition. TeleSTAR, Inc. F
v. FCC, 888 F.2d 132, 134 (D.C. Cir. 1989) (per curiam); see also Chu v. INS, 875 F.2d 777, 781
(9th Cir. 1989), overruled on other grounds by Pablo v. INS, 72 F.3d 110 (9th Cir. 1'995); West
,Penn Power Co. v. EPA, 860 F.2d '581, 588 (3d Cir. 1988); Aeromar, C. Por A. v. Department of 7
Transp., 767 F.2d 1491, 1493-94 (I 1th Cir. 1985). In these circuits, if a party aggrieved by an
agency action does not file a second timely petition for review with the court after the petition for
rehearing is denied by the agency, that party will find itself shut out of court: Its first petition for L
review will be dismissed as premature, and the deadline for filing a second petition for review will
have passed. Subdivision ( removes this trap.
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Mr. Letter said that he had talked with Judge Stephen F. Williams, who had initially
F1011 proposed this change to Rule 15, and to Mark J. Langer, the Clerk of the D.C. Circuit, as well as

to the agencies most often involved in litigation in federal court. Mr. Letter said that the
consensus of all of those with whom he spoke was that the procedural trap that the amendment
seeks to remove does not arise frequently, but that the amendment would cause no harm and
might do some good. The only concern that had been expressed was Mr. Langer's concern that
the statistics regarding the size and age of the D.C. Circuit's caseload would look worse.

A member said that he opposed the amendment, given that there was no hue and cry for
change.

Another member expressed concern about whether the amendment was within the
authority of this Committee under the REA. He pointed out that Rule 4(a)(4)(B)(i) was designed
to eliminate a procedural trap created by Rule 4 itself By contrast, the procedural trap that the
amendment to Rule 15 purports to eliminate was created because the D.C. Circuit, in interpreting
the governing statutes, had concluded that a premature petition to review agency action was a
nullity. If the D.C. Circuit is correct, then the amendment represents an attempt to use FRAP to
effectively amend those governing statutes. A couple members responded that, while that was
true, the Supreme Court has authority under the REA to promulgate procedural rules that
supercede statutes, which is precisely what is being proposed here.

Several members spoke in favor of the proposed amendment, arguing, in essence, that the
procedural trap addressed by the amendment undoubtedly exists -although it doesn't seem to
arise frequently - and that there was no "downside" to eliminating it.

A member moved that Item No. 95-03 be removed from the Committee's study agenda.
The motion was seconded. The motion failed (2-5).

A member suggested stylistic changes to the proposed amendment. The Reporter also
informed the Committee of other stylistic changes that had been proposed by the Subcommittee
on Style. After further discussion and redrafting, it was moved and seconded that the following
amendment to Rule 15 be approved:

(fl @ Petition or Application Filed Before Agency Action Becomes Final. If a
L petition for review or application to enforce is filed after an agency announces or

enters its order - but before it disposes of any petition for rehearing, reopening.
or reconsideration that renders that order non-final and non-appealable - the
petition or application becomes effective to appeal or seek enforcement of the
order when the agency disposes of the last such petition for rehearing reopening.r or reconsideration.

The motion carried (5-2).

t ~~~~~~~~~~~~~~~~-5-



By consensus, the Committee accepted the following suggestions of the Subcommittee on
Style with respect to the Committee Note: r

1. In the third line of the first paragraph, change "appeals" to "appeal."

2. In the first line of the second paragraph, change "intended" to "designed."

3. In the ninth line of the second paragraph, delete "with the court." r
4. In the tenth line of the second paragraph, change "shut out of court" to "out of

time." F

By consensus, the Committee rejected the suggestion of the Subcommittee on Style that
the word "trap" at the very end of the Note be changed to "problem." The Committee thought C
that "trap" was clearer, as it more clearly communicated that it was referring to the same "trap" 6g

mentioned in the first sentence of the second paragraph.

F
B. Item No. 95-07 (FRAP 4(a)(5) - application of both "good cause" and L

"excusable neglect" standards to extensions of time to appeal)

The Reporter introduced the following proposed amendment and Committee Note:

Rule 4. Appeal as of Right -When Taken V
(a) Appeal in a Civil Case. F

(5) Motion for Extension of Time.

(A) The district court may extend the time to file a notice of appeal if:

(i) a party so moves no later than 30 days after the time prescribed by 2

this Rule 4(a) expires; and

(ii) regardless of whether its motion is filed before or during the 30
days after the time prescribed by this Rule 4(a) expires, that party
shows excusable neglect or good cause.

Committee Note

Subdivision (a)(5)(A)(ii). Rule 4(a)(5)(A) permits the district court to extend the time to
file a notice of appeal if two conditions are met. First, the party seeking the extension must file its
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motion no later than 30 days after the expiration of the time originally prescribed by Rule 4(a).
Second, the party seeking the extension must show either excusable neglect or good cause. The
text of Rule 4(a)(5)(A) does not distinguish between motions filed prior to the expiration of the
original deadline and those filed after the expiration of the original deadline. Regardless of
whether thelmotion is filed before or during the 30 days after the original deadline expires, the
district court may grant an extension if a party shows either excusable neglect or good cause.

Notwithstanding the text of Rule 4(a)(5)(A), most of the courts of appeals have held that
the good cause standard applies only to motions brought prior to the expiration of the original
deadline and that the excusable neglect standard applies only to motions brought after the
expiration of the original deadline. See Pontarelli v. Stone, 930 F.2d 104, 109-10 (1st Cir. 1991)
(collecting cases from the Second, Fifth, Sixth, Seventh, Eighth, Ninth, and Eleventh Circuits).
These courts have relied heavily upon the Committee Note to the 1979 amendment to Rule
4(a)(5). What these courts have overlooked is that the Committee Note refers to a draft of the
1979 amendment that was ultimately rejected. The rejected draft directed, that the good cause
standard apply only to motions filed prior to the expiration of the original deadline. Rule 4(a)(5),
as actually amended, did not. See I 6A CHARLES ALAN WRIGHT, ET AL., FEDERAL PRACTICE AND
PROCEDURE § 3950.3, at 148-49 (2d ed. 1996).

L The failure of the courts of appeals to apply Rule 4(a)(5)(A) as written has also created
tension between that rule and Rule 4(b)(4). As amended in 1998, Rule 4(b)(4) permits the district
court to extend the time for filing a notice of appeal in a criminal case for an additional 30 days
upon a finding of excusable neglect or good cause. Both Rule 4(b)(4) and the Committee Note to
the 1998 amendment make it clear that an extension can be granted for either excusable neglect or
,good cause, regardless of whether a motion for an extension is filed before or after the time
prescribed by Rule 4(b) expires.

Rule 4(a)(5)(A)(ii) has been amended to correct this misunderstanding and to bring the
rule in harmony in this respect with Rule 4(b)(4). A motion for an extension filed prior to the
expiration of the original deadline may be granted if the movant shows either excusable neglect or

U good cause. Likewise, a motion for an extension filed during the 30 days following the expiration
of the original deadline may be granted if the movant shows either excusable neglect or good
cause.

The Reporter stated that, for the reasons given in his memorandum to the Committee, he
thought it unlikely that the courts of appeals would fix the circuit split over Rule 4(a)(5)(A). He
recommended that the Committee amend the rule as proposed, unless the Committee concludes
that the difference between the "good cause" standard and the "excusable neglect" standard is of

E too little practical consequence to justify an amendment to FRAP.

A member expressed support for the amendment. He said that the difference between
"good cause" and "excusable neglect" is not just theoretical; when interpreting other rules of
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practice and procedure, the courts have consistently held that the "good cause" standard is
substantially less demanding than the "excusable neglect" standard.

Another member also expressed support for the amendment. He pointed out that the
"good cause" and "excusable neglect" standards appear elsewhere in the rules of practice and v
procedure (e.g., FRCP 6(b)), and that it is important that the standards be interpreted EJ
consistently.

Mr. Munford, who initially suggested amending Rule 4(a)(5), said that he does not K
strongly object to the substance of the position taken by the majority of the courts of appeals. His
concern is that the text of the rule fails to give litigants fair notice of that position. He supports
the proposed amendment, but he would also have no objection to amending the rule to adopt the
majority position. In fact, adopting the majority position would bring Rule 4(a)(5) in line with
FRCP 6(b). His concern is simply that, one way or another, the rule be applied as written.

One member asked why "excusable neglect" is not considered an example of "good
cause." Others responded that, while in theory one might think that "excusable neglect" is a form r
of"good cause," in practice courts had distinguished between the two.

A member moved that the amendment and Committee Note be approved. The motion
carried (unanimously).

The Reporter informed the Committee that the Subcommittee on Style had recommended
that Rule 4(a)(5) read as follows:

(5) Motion to Extend Time. Upon a showing of excusable neglect or good cause,
the district court may extend the time to file a notice of appeal for a period not to
exceed 30 days from the time otherwise prescribed by this Rule 4(a). C

Several members objected, pointing out that this purportedly stylistic suggestion would
result in a major substantive change to the rule by eliminating the requirement that a motion be
filed. The Subcommittee on Style took its suggested language directly from Rule 4(b)(4),
apparently without realizing that extensions can be granted in criminal cases without motion, but
in civil cases only upon motion. It was moved and seconded that the Subcommittee on Style's
suggestion be rejected. The motion carried (unanimously).

The Subcommittee on Style recommended two changes to the Committee Note:

1 In the first line of the second paragraph, change "[n]otwithstanding" to "despite."
By consensus, the Committee accepted the suggestion.

2. In the second line of the last paragraph, delete "in this respect." By consensus, the
Committee rejected this suggestion. The amendment to Rule 4(a)(5)(A)(ii) brings
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Rule 4(a)(5) in harmony with Rule 4(b)(4) only in one specific respect, and not in
others, and the Note as drafted more accurately reflects that fact.

C. Item No. 97-04 (FRAP 15(c)(1) -notice to parties in proceedings to review
informal rulemaking)

Mr. Letter introduced the following proposed amendment and Committee Note:

Rule 15. Review or Enforcement of an Agency Order- How Obtained; Intervention

(c) Service of the Petition or Application. The circuit clerk must serve a copy of the
petition for review, or an application or cross-application to enforce an agency order, on
each respondent as prescribed by Rule 3 (d), unless a different manner of service is

L prescribed by statute. At the time of filing, the petitioner must:

(1) serve, or have served, a copy on each party admitted to participate in the agency
proceedings, except that the petitioner need not serve fbr the respondents and in
cases involving informal agency rulemaking the petitioner need not serve any
r party unless the' law requires otherwise;

(2) file with the clerk a list of those so served; and

(3) give the clerk enough copies of the petition or application to serve each
respondent.

Committee Note

Subdivision (c)(1). Under Rule 15(c), it is the responsibility of the circuit clerk to serve a
copy of the petition for review or application for enforcement on the respondents, and it is the
responsibility of the petitioner to serve a copy of the petition for review or application for
enforcement on "each party admitted to participate in the agency proceedings." An ambiguity
arises when "agency proceedings" involve informal rulemaking, such as informal rulemaking
conducted pursuant to 5 U.S.C. § 553. It is common for hundreds or thousands of people to
submit comments to the agency in the course of informal rulemaking proceedings. If each

CE commentator is deemed to be a "party admitted to participate in the agency proceedings," then
L the petitioner will have to serve its petition for review or application for enforcement on hundreds

or thousands of people, perhaps making it prohibitively expensive to seek judicial review.

To forestall that result, subdivision (c)(1) has been amended to make clear that, when a
petition for review or application for enforcement pertains to informal rulemaking, the petitioner
is not required to serve all commentators. Indeed, the petitioner is not required to serve anyone
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(again, the respondents will be served by the circuit clerk), except when a statute requires that
service be made on the United States or another entity or person. See, e.g., 28 U. S.C. § 2344. m
This amendment to subdivision (c)(l) is patterned after D.C. Cir. R. 15(a), which appears to have
worked well.

Mr. Letter said that there is a need for this amendment. For example, in one informal
rulemaking" proceeding regarding the regulation of tobacco, the FDA received comments from
over 500,000 people. Each of those commentators might have been considered a "party" entitled K
to service of a petition to review the FDA's final action. D.C. Cir. R. 15(a) has worked well. The
only concern that anyone has expressed about the amendment is that a party who wishes to file a
petition for review if and only if another party files such a petition will not get formal notice of the
filing of the other party's petition. The party will have to periodically call the clerk's office to
inquiry whether a petition for review has been filed by any other party. When there are many
parties, and any of those parties might file a petition for review in any of the circuits, the burden
on such a party might be substantial. Agencies are supposed to note on their dockets when they
are served with petitions for review - and thus, in theory, such a party could simply check with
the agency - but not all agencies update their dockets promptly. One possible solution to this
problem is to require the clerks to publish notice in the Federal Register of all petitions for review
of agency action received by the courts. Another is simply to trust that courts will use their
discretion to permit late requests to intervene. l

A member pointed out that the Ninth Circuit has recently held - citing D.C. Cir. R. 15(a) F
- that those who submit comments in an informal rulemaking proceeding are not "parties" for
purposes of Rule 15(c). Mr. Letter said that the D.C. Circuit certainly did not think that its local
rule defined commentators in informal rulemaking as non-parties.

A member asked if the proposed amendment to Rule 15(c) would have any impact on
formal rulemaking. Two members explained that it would not.

L)
A member expressed opposition to the amendment. She said that the D.C. Circuit, which

hears the vast majority of petitions to review agency action, has already solved this problem with V
its local rule. The clerks of the other circuits, in response to Judge Garwood's survey, uniformly
reported that this problem has not arisen outside of the D.C. Circuit. Given the potential
problems with the amendment described by Mr. Letter, why approve it? Several members agreed. L

A member moved that Item No. 97-04 be removed from the study agenda. The motion
was seconded. The motion carried (unanimously).

D. Item No. 97-18 (FRAP 1(b) - assertion that rules do not limit jurisdiction)

The Reporter introduced the following proposed amendment and Committee Note:
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L. Rule 1. Scope of Rules; Title

(b) Rules Do Not Affect Jol isdiLtiun. These rules do unot exteId or finfit t11e jurisdJiction of

the cou i ts of appeals. [Abrogated]

L Committee Note

LfSubdivision (b). Two recent enactments make it likely that, in the future, one or more of
the Federal Rules of Appellate Procedure ("FRAP") will extend or limit the jurisdiction of the
courts of appeals. In 1990, Congress amended the Rules Enabling Act to give the Supreme Court
authority to use FRAP to define when a ruling of a district court is final for purposes of 28 U.S.C.
§ 1291. See 28 U.S.C. § 2072(c). In 1992, Congress amended 28 U.S.C. § 1292 to give the
Supreme Court authority to use FRAP to provide for appeals of interlocutory decisions that are

IL not already authorized by 28 U.S.C. § 1292. See 28 U.S.C. § 1292(e). Both § 1291 and § 1292
are unquestionably jurisdictional statutes, and thus, as soon as FRAP is amended to define finality
'for purposes of the former or to authorize interlocutory appeals not provided for by the latter,
FRAP will "extend or limit the jurisdiction of the courts of appeals," and subdivision (b) will
become obsolete. For that reason, subdivision (b) has been abrogated.

L The Reporter stated that, for the reasons giveh1in his memorandum to the Committee, he
did not believe that abrogating Rule 1 (b) was required by the case law characterizing the
limitations of Rules 3 and 4 as "mandatory and jurisdictional." However, the abrogation of Rule
1(b) was clearly appropriate in light of the amendments to §§ 1292(e) and 2072(c).

L The Reporter said that Mr. Rabiej had suggested that the phrase "federal rules of practice
and procedure" be substituted for the word "FRAP" in the fourth and sixth lines of the Committee
Note. As written, the Note misleading suggests that the Supreme Court can define finality or

C, provide for interlocutory appeals only in FRAP, when, in fact, the Court can also do so in any of
the other rules of practice and procedure.

K
Several members briefly expressed support for the amendment. No member expressed

opposition.

A member moved that the amendment and Committee Note be approved, with the
changes suggested by Mr. Rabiej. The motion was second. The motion carried (unanimously).

E. Item No. 98-02 (FRAP 4- clarify application of FRAP 4(a)(7) to orders
granting or denying post-judgment relief/apply one way waiver doctrine to
requirement of compliance with FRCP 58)

CMr. Munford introduced the following proposed amendment and Committee Note:

- -11-
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Rule 4. Appeal as of Right - When Taken

(a) Appeal in a Civil Case.

(4) Effect of a Motion on a Notice of Appeal.

(A) If a party timely files in the district court any of the following motions C

under the Federal Rules of Civil Procedure, the time to file an appeal runs
for all parties from the entry of the order disposing of the last such
remaining motion or the entry of the judgment altered or amended in
response to such a motion. whichever comes later:

(i) for judgment under Rule 50(b); L

(ii) to amend or make additional factual findings under Rule 52(b),
whether or not granting the motion would alter the judgment; J,

(iii) for attorney's fees under Rule 54 if the district court extends the
time to appeal under Rule 58;

(iv) to alter or amend the judgment under Rule 59; L

(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is filed no later than 10 days
(computed using Federal Rule of Civil Procedure 6(a)) after the
judgment is entered.

(B) (i) If a party files a notice of appeal after the court announces or enters
a judgment - but before it disposes of any motion listed in Rule
4(a)(4)(A) - the notice becomes effective to appeal a judgment or F
order, in whole or in part, when the order disposing of the last such Li
remaining motion is entered or when the judgment altered or
amended in response to such a motion is entered. whichever comes
later.

(ii) A party intending to challenge an order disposing of any motion V
listed in Rule 4(a)(4)(A), or a judgment altered or amended upon
such a motion, must file a notice of appeal, or an amended notice of
appeal - in compliance with Rule 3(c) -within the time

-12-



r~~~~~~~~~~~~~~~~~~~~~~~~~
prescribed by this Rule measured from the entry of the order
disposing of the last such remaining motion or the entry of the
judgment altered or amended in response to such a motion.
whichever comes later.

(iii) No additional fee is required to file an amended notice.

* *

(7) Entry Defined. A judgment or order is entered for purposes of this Rule 4(a)
when it is entered in compliance with Rules 58 and 79(a) of the Federal Rules of
Civil Procedure. except that compliance with Rule 58 is not required when an
order denies all relief sought by a motion or motions under Rule 4(a)(4)(A). The
failure of any order or judgment that must be entered in compliance with Rule 58
to comply with Rule 58 will not invalidate an otherwise timely appeal from that
order or judgment.

Committee Note

Subdivisions (a)(4)(A), (a)(4)(B)(i), and (a)(4)(B)(ii). The Committee intends that
when a district court, in ruling upon one of the post-judgment motions listed in Rule 4(a)(4)(A),
orders that a judgment be altered or amended, the time to appeal that order and the altered or
amended judgment runs from the date on which the altered or amended judgment is entered. At
present, Rule 4(a)(4)(B)(ii) leaves that matter in some doubt by providing that an appeal from an
order disposing of one of the post-judgment motions listed in Rule 4(a)(4)(A) should be brought
"within the time prescribed by this Rule measured from the entry of the order," rather than from
the entry of the altered or amended judgment. Subdivisions (a)(4)(A), (a)(4)(B)(i), and'
(a)(4)(B)(ii) have been amended to eliminate that ambiguity.

Subdivision (a)(7). The courts of appeals are divided on the question of whether an
order disposing of one of the post-judgment motions listed in Rule 4(a)(4)(A) must be entered on
a separate document in compliance with Fed. R. Civ. P. 58 before that order can be appealed and
before the time to appeal the original judgment begins to run. See 16A CHARLES ALAN WRIGHT,
ET AL., FEDERAL PRACTICE & PROCEDURE § 3950.2, at 113 (1996) ("The caselaw is in disarray on
how the requirement of entry on a separate document is to be applied in the context of
postjudgment motions."). The First and Second Circuits (as well as at least one decision of the
Ninth Circuit) hold that Fed. R. Civ. P. 58 applies to all orders disposing of post-judgment
motions. See Fiore v. Washington County Community Mental Health Ctr., 960 F.2d 229, 234
(1st Cir. 1992) (en banc); Hard v. Burlington N. R.R. Co., 870 F.2d 1454, 1458 (9th Cir. 1989);
RR Village Ass'n, Inc. v. Denver Sewver Corp., 826 F.2d 1197, 1201 (2d Cir. 1987). The Fifth
and Seventh Circuits (as well as at least one decision of the Ninth Circuit) hold that Fed. R. Civ.
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P. 58 applies when post-judgment relief is granted, but not when such relief is denied. See Marrg
v. United States, 38 F.3d 823, 825 (5th Cir. 1994); Chambers v. American Trans Air, Inc., 990
F.2d 317,318 (7th Cir. 1993); Hollywoodv. City of SantaMaria, 886F.2d 1228, 1231 (9thCir. LJ
1989). The Eleventh Circuit holds that Fed. R. Civ. P. 58 never applies to orders granting or
denying post-judgment relief. See Wright v. Preferred Research, Inc., 937 F.2d 1556, 1560-61
(11th Cir. 1991), cert. denied, 502 U.S. 1049 (1992). I

Subdivision (a)(7) has been amended to adopt the position of the Fifth and Seventh
Circuits. The time to appeal an order granting one of the motions for post-judgment relief listed
in Rule 4(a)(4)(A) does not begin to run until it is entered on a separate document in compliance
with Fed. R. Civ. P. 58. Because such an order usually alters or amends a judgment, the order
should be entered with the same formality as a judgment. The time to appeal an order denying
one of the motions for post-judgment relief listed in Rule 4(a)(4)(A) begins to run immediately
upon entry of the order, whether or not the order has been entered on a separate document in
compliance with Fed. R. Civ. P. 58. Because such an order does not disturb the original
judgment, compliance with the separate document requirement of Fed. R. Civ. P. 58 seems
unnecessary.

Subdivision (a)(7) has been further amended to apply the one-way waiver doctrine when
an order or judgment is required to be entered in compliance with Fed. R. Civ. P. 58 but is not.

l In that situation, the party against whom the order or judgment is entered has two options. First,
the party can choose to appeal the order or judgment, and thereby waive its right to have the
order or judgment entered in compliance with Fed. R. Civ. P. 58. The appeal will be heard, even
if the appellee objects to the lack of a Fed. R. Civ. P. 58 order or judgment. Second, the party
can wait until the order or judgment is entered in compliance with Fed. R Civ. P. 58 and then
appeal. In theory, the party could wait forever to appeal, but, in practice, that is highly unlikely to
occur. Nevertheless, "[v]ictorious litigants wishing to writefinis to the case would do well to
ensure that the district court adheres to Rule 58." Otis v. City of Chicago, 29 F.3d 1159, 1167 LI
(7th Cir. 1994) (en banc).

The incorporation of the one-way waiver doctrine in subdivision (a)(7) reflects the fact
that the separate document requirement is imposed for the benefit of the losing party. If that
party wishes to waive that requirement by bringing a premature appeal, it seems pointless to
dismiss the appeal, require the district court to enter the order or judgment on a separate
document, and force the party to appeal a second time. "Wheels would spin for no practical
purpose." Bankers Trust Co. v. Mallis, 435 U.S. 381, 385 (1978). At the same time, the right of
the losing party to have an order or judgment entered in compliance with Rule 58 should not be
lost through the party's silence. Cases to the contrary - in particular, Fiore v. Washington
County Community Mental Health Ctr., 960 F.2d 229 (1st Cir. 1992) (en banc) -are expressly
rejected.

Mr. Munford said that three ambiguities gave rise to this amendment:
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1. The "Applicability" Question: Does FRCP 58 apply to the "order" referred to in
Rule 4(a)(4)(A) - that is, to "the order disposing of the last such remaining motion"?

2. The "Prematurity" Question: If FRCP 58 does apply to the "order" referred to in
A~" Rule 4(a)(4)(A) - and thus the time to bring an appeal in a civil case does not begin to run until
L an order granting or denying post-judgment relief is entered in compliance with FRCP 58 - what

happens if a party brings an appeal before such an order is entered?

L 3. The "Timing" Question: When a post-judgment motion is granted and the judgment
is amended, does the time for appealing the amended judgment run from the date on which the
district court orders the judgment to be amended or from the date on which the clerk enters the

L amended judgment?

Mr. Munford said that the Reporter's memorandum accurately described these questions
and the need for the amendment.

A member said that it was not clear to him that, under current law, orders that deny post-
L judgment motions need to be entered in compliance with FRCP 58. Mr. Munford said that he
0.0 agreed that FRCP 58 should not apply, but several courts have held that, under Rule 4, it does
I apply. He said that it was important to amend the rule to clarify the situation.
'L

Another member asked about the purpose of FRCP 58. Members explained that its
L purpose was to clearly signal when the time to bring an appeal begins to run, so that a potential

appellant does not unwittingly lose her right to appeal.

Judge Kravitch asked whether the ambiguity regarding the application of FRCP 58 was
limited primarily to orders denying post-judgment motions. Mr. Munford said that, while the
question can arise in other settings (such as collateral orders), the disagreement in the courts
pertains to orders disposing of post-judgment motions.

A member said that he had some sympathy with the First Circuit approach. He was
L concerned that, under the amendment, a party who wishes to appeal an order that grants a post-

judgment motion but is not entered in compliance with FRCP 58 might wait for years before
bringing an appeal. But another member responded that such a result, although theoretically
possible, was highly unlikely to occur in reality, and that a party whose motion is granted can
always protect itself against such a result by asking the judge to enter the order in compliance
with FRCP 58.

Mr. Munford expressed concern that the Committee Note to the amendment to Rule
4(a)(7) should more clearly state that the one-way waiver doctrine applies to the appeal of any
order that must be entered in compliance with FRCP 58, and not just orders granting post-
judgment motions. He proposed changes in the language of the Note. In response, the Reporter
suggested that, in the second line of the third paragraph of the Note:

I. "an" be changed to "any", and
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2. "-whether or not it disposes of a post-judgment motion -" be inserted after
"judgment" and before "is required." i

.,~~~~~~~~~~~~~~~~~~L
Mr. Munford stated that he preferred the Reporter's formulation and withdrew his

suggestion. By consensus, the Committee approved the change to the Committee Note
recommended by the Reporter.

The Reporter reviewed with the Committee the changes that had been recommended by
the Subcommittee on Style:

1. In the text of Rule 4(a)(4), the Subcommittee recommended substituting "the V
amended judgment changed in response" for "the judgment altered or amended in
response" in the three places that the latter phrase appeared. By consensus, the V
Committee rejected the suggestion, on grounds that the original language was
clearer and more accurate.

2. In the text of Rule 4(a)(7), the Subcommittee recommended a number of changes,
most of which were accepted. By consensus, the Committee redrafted the
amendment to Rule 4(a)(7) to read:

(7) Entry Defined. A judgment or order is entered for purposes of this Rule
4(a) when it is entered in compliance with Rules 58 and 79(a) of the
Federal Rules of Civil Procedure. but compliance with Rule 58 is not
required when an order denies all relief sought by any motion listed in Rule r
4(a)L4)(A). The failure to enter an order or judgment under Rule 58 when
required does not invalidate an otherwise timely appeal from that order or
judgment.

3. In the Committee Note to Subdivisions (a)(4)(A), (a)(4)(B)(i), and (a)(4)(B)(ii),
the Subcommittee recommended deleting the phrase "[t]he Committee intends
that" in the first line of the first paragraph. By consensus, the Committee rejected
the recommendation. If the Note were changed as the Subcommittee
recommended, the Note would appear to be describing the law as it presently
exists - and therefore would be inaccurate - rather than the changes that the
Committee intends to make to the law.

4. In the Committee Note to Subdivision (a)(7), the Subcommittee recommended
two changes to bring the citations into compliance with the Bluebook. Those
changes were accepted by consensus. The Subcommittee also recommended
changing the word "that" to "this" in the eighth line of the third paragraph,
inserting a period after the word "unlikely" in the same line, and deleting "to
occur" in the following line. By consensus, the recommendation was approved. r
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The Committee also made a stylistic change of its own in the ninth line of the
second paragraph, changing "seems" to "should be."

A member moved that the amendment and Committee Note, as changed, be approved.
The motion was seconded. The motion carried (unanimously).

L
V. Discussion Items

Possible Amendments to Rule 26.1

In April 1998, the Kansas City Star published a series of articles describing the alleged
failure of federal judges to recuse themselves from cases in which they had a financial interest.
These articles have spurred the Committee on Codes of Conduct to consider anew how judges

L. might be assisted in meeting their disclosure and recusal obligations. One option under
consideration is incorporating a provision similar to Rule 26.1 -into the civil, criminal, and
bankruptcy rules. After the agenda book was distributed, the AO circulated a memorandum to
the chairs and reporters of the advisory committees asking them to be prepared to share their
"preliminary views" on this proposal at the January 1999 meeting of the Standing Committee.

Mr. Rabiej introduced this topic. He mentioned that, in addition to incorporating a
provision similar to Rule 26.1 into the other rules of practice and procedure, consideration was
being given to amending Rule 26.1 to broaden its scope and to require that corporate disclosure
statements be updated during the course of litigation.

Several members said that they would be favorably inclined to consider proposals to
L broaden Rule 26.1. Among other problems with Rule- 26. 1, members mentioned in particular the

fact that the recusal statute (28 U.S.C. § 455) addresses a much broader array of financial
C interests than does the rule. Rule 26.1 applies only to publicly traded corporate parties - not,
L e.g., to privately held companies or partnerships.

Other members warned that broadening Rule 26.1 would be very difficult. As initiallyL proposed, Rule 26.1 was broader than the version that was eventually adopted. The broader
version of Rule 26.1 attracted a great deal of opposition from the chief judges. In addition, the
Committee had difficulty drafting workable language that would reach all of the financial interests
that should be addressed.

One member said that his court already requires, by local rule, disclosure that is broader
than that required by Rule 26.1. For example, parties to a bankruptcy proceeding are required to
identify all creditors. Another member said that other circuits similarly require broader disclosure.

L A couple of members stressed that the disclosure and recusal process should be as
mechanical as possible. Ideally, a computer program should be developed, so that judges would

L not have to personally review corporate disclosure statements in every case. Some of those
statements are so long that it is easy for a judge's mind to wander and for the judge to make a
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mistake. Mr. Rabiej responded that the Committee on Codes of Conduct is exploring various
software alternatives.

The members discussed the practices of various circuits. In some circuits, the judges give
the clerk's office a list of individuals and entities whose interest in a case should result in the f
recusal of the judge, and the clerk's office then screens the corporate disclosure statements for the
judges. Judges do not see the corporate disclosure statements until the judges are assigned to a
panel and get the briefs - and, even then, if the system has worked as it should, no judge should
have to recuse herself In other circuits, the judges must review corporate disclosure statements
for every case - even cases being heard by panels to which the judge has not been assigned. In
other circuits, the judges must review corporate disclosure statements only in the cases being
heard by panels to which they've been assigned, as well as in all cases in which petitions forl
rehearing en banc have been filed. r

Some members had specific! suggestions for amending Rule 26.1. One member said that it
should be amended to require the disclosure of partnerships in which a publicly traded company
participates. Another said that it should specifically address limited liability companies.

After further discussion, the committee reached a consensus that it may be worthwhile to
examine the question of whether Rule 26.1 should be broadened. The Committee will await
further guidance from the Committee on Codes of Conduct and/or the Standing Committee.

The Committee broke for lunch at 12:30 p.m. and reconvened at 2:00 p.m.

A. Item Nos. 95-04 & 97-01 (FRAP 26(a) - making time computation under
FRAP consistent with time computation under FRCP and FRCrP) F.1

The Reporter introduced the following proposed amendment and Committee Note: p

Rule 26. Computing and Extending Time

(a) Computing Time. The following rules apply in computing any period of time specified in
these rules or in any local rule, court order, or applicable statute:

(1) Exclude the day of the act, event, or default that begins the period.

(2) Exclude intermediate Saturdays, Sundays, and legal holidays when the period is
less than 1 1 days, uniless statd in jekndar days.

Committee Note

Subdivision (a)(2). The Federal Rules of Civil Procedure and the Federal Rules of
Criminal Procedure compute time differently than the Federal Rules of Appellate Procedure. Fed.
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R. Civ. P. 6(a) and Fed. R. Crim. P. 45(a) provide that, in computing any period of time, "[w]hen
the period of time prescribed or allowed is less than 11 days, intermediate Saturdays, Sundays,

ILi and legal holidays shall be excluded in the computation." By contrast, Fed. R. App. P. 26(a)(2)
provides that, in computing any period of time, a litigant should "[e]xclude intermediateV Saturdays, Sundays, and legal holidays when the period is less than 7 days, unless stated in
calendar days." Thus, deadlines of 7, 8, 9, and 10 days are calculated differently under the rules
of civil and criminal procedure than they are under the rules of appellate procedure, as are
deadlines of 1, 2, 3, 4, 5, and 6 calendar days. This creates a trap for unwary litigants.

No good reason for this discrepancy is apparent, and thus Rule 26(a)(2) has been amended
so that, under all three sets of rules, intermediate Saturdays, Sundays, and legal holidays will be
excluded when computing deadlines under 11 days and will be counted when computing deadlines
of 11 days and over. In addition, the rules will no longer state some deadlines in "days" and
others in "calendar days." All deadlines will be stated in "days," and all deadlines will be
calculated in the same manner.

LI The Reporter stated that three questions are before the Committee:

1. Does the Committee wish to amend Rule 26(a)(2), so that intermediate Saturdays,
Sundays, and legal holidays will not be counted when deadlines are less than 11
days - instead of less than 7 days?

2. Does the Committee wish to amend FRAP so that the rules no longer distinguish
between "calendar days" and "days"?

3. If the Committee wishes to make either or both of these changes, does the
Committee wish to change any of the deadlines in FRAP to take into account the
new, more generous way of calculating deadlines?

il- A member said that some deadlines - such as Rule 4(b)(1)(A)'s 10 day deadline forL appealing criminal cases - are so fixed in the minds of judges and practitioners that they are best
left alone, even if amending Rule 26(a)(2) will extend them as a practical matter. However, other
deadlines-particularly some of the 7 day deadlines-were originally set by the Committee

L upon the assumption that Saturdays, Sundays, and legal holidays counted, and probably should be
shortened if that no longer remains true. With respect to the deadlines stated in calendar days, the
member said that only three deadlines in FRAP are stated in calendar days, and those deadlinesL are delivery deadlines rather than deadlines by which parties must act. He favored leaving those
three deadlines undisturbed.

LI Mr. Letter said that the Justice Department favored amending Rule 26(a)(2) to bring it
into line with FRCP 6(a) and FRCr P 45(a) and saw no reason to shorten any of the deadlines in
FRAP to take into account the new method of calculation. Mr. Letter also said that the Justice
Department had no objection to leaving the three calendar day deadlines undisturbed.
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A member opposed making any change to Rule 26(a)(2). He said that the rule is clear and
that only attorneys who do not bother to read it carefully will get trapped. He also feared that
adopting the FRCP/FRCrP counting method may result in unanticipated problems.'

Mr. Fulbruge, on behalf of the clerks, also opposed the change. He said that the clerks - _

will have to retrain their staffs on how to calculate deadlines and that many local rules will have to
be changed to take into account the new calculation method.

A member supported the change. He argued that most appellate lawyers are primarily trial
lawyers and are accustomed to the FRCP/FRCrP calculation method. It is understandable that
they get trapped and, given that this trap serves no good purpose, it should be eliminated. One
factor that aggravates the trap is the fact that some deadlines- such as 28 U.S.C. 1292(b)'s 10
day deadline - are statutory and trial attorneys would naturally assume that those deadlines
would be calculated pursuant to the FRCP/FRCrP method. Several other members agreed with l
these sentiments.

A member pointed out that the proposed change was a forgiving one. In other words, any r
attorney who calculated deadlines under the current Rule 26(a)(2) method rather under than the
proposed method would merely find that he had more time to act then he thought. Another
member agreed. She acknowledged that there would be transition problems, but those problems
would not hurt anyone, except that some lawyers may hurry to file papers earlier than necessary.

A member said that, if the FRCPIFRCrP calculation method is adopted, then she would
favor shortening the deadlines for responding to motions. Another member said that she agreed,
but that she would otherwise leave the 7 and 10 day deadlines unchanged.

A member said that one way of shortening 7 or 10 day deadlines is to simply state them in
calendar days. A couple members objected to that technique, arguing that the use of calendar
days should be restricted, as it is now, to delivery deadlines.

A member said that, in considering whether any 7 or 10 day deadlines should be
shortened, the Committee should take into account the fact that some deadlines begin running
upon service, while others begin running upon filing or entry. In the latter case, the attorney may
not learn of the triggering event until several days later. Li

[Prof. Daniel R. Coquillette, Reporter to the Standing Committee, joined the meeting at
this point.]

A member moved that (1) Rule 26(a)(2) be amended so that intermediate Saturdays,
Sundays, and legal holidays will not be counted when deadlines are less than 11 days (instead of |
less than 7 days), and (2) no change be made to Rule 26(a)(2) with respect to "calendar days."
The motion was seconded. The motion carried (unanimously). The Reporter was directed to
make the necessary changes to the draft amendment and Committee Note that he had prepared. T
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The Reporter informed the Committee that, even though the only change necessary in
Rule 26(a)(2) was inserting "I" in place of "7," the Subcommittee on Style had nevertheless
recommended extensive stylistic changes to the rule. Several members objected that it should not
be necessary to restylize a rule that the Subcommittee had already restylized. Other members
added that to extensively rewrite the rule would camouflage the simplicity of the substantive

L. change that had been made and confuse judges and practitioners. By consensus, the Committee
rejected the Subcommittee's recommendations.

The Subcommittee also recommended that, in the third line of the second paragraph of the
Committee Note, the word "and" be changed to "but." By consensus, the recommendation was
approved.

The Committee next turned to the question of which deadlines in FRAP, if any, should be
shortened to take into account the new method of calculation.

A member argued that the 10 day deadline in Rule 27(a)(3)(A) for filing responses to
motions should be shortened to 7 days. Under the new calculation method, all 10 day deadlines in
FRAP will, as a practical matter, become at least 14 day deadlines. Fourteen days is too long to
wait for a response to a motion. The member was also concerned about Rule 41(b)'s 7 day
deadline for the issuance of mandates. He pointed out that, under the "old" calculation method,
that 7 day deadline had always meant 7 actual days, and judges and clerks were quite accustomed
to the deadline. Mr. Fulbruge agreed.

A member suggested that Rule 41(b)'s 7 day deadline be stated in calendar days.
fat Although this would expand the use of calendar days beyond service-related delivery deadlines,

Rule 4 1(b) sets a deadline for clerks, not attorneys, so the change should not sow too much
confusion among the bar.

L A couple members argued in support of shortening the deadline in Rule 27(a)(3)(A) to
7 days. One member argued that, at the same time, the deadline in Rule 27(a)(4) for replying to

r- responses to motions should be shorted from 7 days to 5 days. Under the "new" calculation
L method, all 7 day deadlines in FRAP will, as a practical matter, become at least 9 day deadlines,

and 9 days is too long to wait for a reply to a response to a motion. Although changing the
deadline in Rule 27(a)(4) to 5 days may be a bit confusing for the bar, Rule 27(a)(4) is a new ruleKJ that will not even take effect until December 1, 1998, and thus the bar will not have long to get
used to the 7 day deadline.

L A member expressed concern about the 7 day deadline in Rule 29(e) (regarding the filing
of amicus briefs), but said that discussion of his concern should be postponed until the Committee
considers agenda item V(D)(13) (study agenda Item No. 98-03).

A member asked whether the 10 day deadlines of Rule 10(c) and Rule 30(b)(1) should be
shortened. A couple members argued that they should not, as they are not terribly important
deadlines and not much is to be gained by changing them.
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A member cautioned that the deadline in Rule 27(a)(3)(A) was set at 10 days in the first
place in an attempt to cut down on the number of motions filed by attorneys seeking an extension
of time within which to file responses to motions. If the 10 day deadline in Rule 27(a)(3)(A) is
cut back to 7 days, the courts could see an increase in requests for extensions. Another member
responded that when a serious substantive motion is made, parties are going to seek extensions,
whether the deadline is 7 days or 10 days. However, for routine procedural motions, it makes i
sense to cut the deadline back to 7 days.

A member moved: i:!

1. that Rule 27(a)(3)(A) be amended by substituting "7" for "10";

2. that Rule 27(a)(4) be amended by substituting "5" for "T'; and

3. that Rule 41(b) be amended by inserting the word "calendar" after "7" and before
"days."

The motion was seconded. The motion carried (unanimously).

The Reporter was directed to prepare the appropriate amendments and Committee Notes V
and to place them on the agenda for the Committee's spring 1999 meeting.

B. Item No. 96-02 (FRAP 4(b) - permit time to appeal criminal case to be
extended, even without good cause or excusable neglect)

Generally speaking, Rule 4(b) provides that a criminal defendant must file a notice of L
appeal within 10 days after entry of the judgment or order that he seeks to appeal. The district
court is authorized to extend the 10 day deadline up to an additional 30 days. Under the current
version of Rule 4(b), the district court may do so only "[u]pon a showing of excusable neglect." Li
Under the restylized version of Rule 4(b) (effective December 1), the district court will be able to
grant an extension only "[u]pon a finding of excusable neglect or good cause." Under neither the i
current nor future version of Rule 4(b) may a district court extend the time to appeal beyond the
40th day following entry of the judgment or order.

In United States v. Marbley, 81 F.3d 51 (7th Cir. 1996), Chief Judge Richard A. Posner
urged that Rule 4(b) be amended so that a district court could extend the 10 day deadline up to an
additional 30 days whether or not the defendant makes a showing of excusable neglect or good
cause. One way or another, he contends, the court of appeals is going to end up examining the
merits of the appeal - either immediately on direct appeal or later when the defendant collaterally A
attacks his conviction. In Judge Posner's view, it would be better for all concerned if Rule 4(b)
would "permit untimely appeals in any criminal case in which the district judge and the court of
appeals agreed that the appeal should be heard" rather than giving that permission only when
there is excusable neglect or good cause, thereby forcing "the appeal [to be] heard later through
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the Sixth Amendment route." Id. at 53. This, he says, "introduces real delay into the system of
criminal justice." IdL

At Judge Garwood's request, the Reporter circulated a memorandum to the Committee
outlining several problems with Judge Posner's suggestion, including (1) the fact that the

L. Committee just rewrote Rule 4(b) - changing the "excusable neglect" standard to "excusable
neglect or good cause" -and may not be inclined to change the standard yet again; (2) the fact
that it is questionable whether the Judicial Conference and the Supreme Court would approve a
change to Rule 4(b) that would permit district courts to extend the venerable 10 day deadline for
any or even no reason; (3) the fact that it simply is not true, as Judge Posner seems to assume,
that every defense attorney who cannot show excusable neglect or good cause for failing to file a
timely appeal has committed ineffective assistance of counsel; (4) the fact that one could justify
waiving many of the requirements of FRAP - or, for that matter, of the FRCrP or FRE - in the
same way that Judge Posner justifies waiving the requirements of Rule 4(b); and (5) the fact that
the scenario that Judge Posner fears seems to occur quite infrequently in lpractice.

4-~ ~ ~ ~~~~~-c

Mr. Letter said that the Justice Department strongly supports removing Judge Posner's
suggestion from the study agenda, largely for the reasons stated in the Reporter's memo.

L A member asked whether the desire to avoid a § 2255 attack would itself provide the
good cause" necessary to extend the deadline. Another member said that he was unaware of any

case so holding. A third member pointed out that no such case could exist, as the "good cause"
L. standard will not be incorporated into Rule 4(b) until December 1.

A member argued that a defendant may have good cause for an extension if his attorney
failed to file a timely appeal, despite being instructed to do so. Another member responded that,
in such a case, the allegation of the, defendant - and, presumably, the denial of the attorney-
should be the subject of a § 2255 proceeding, so that the district court can take testimony and
evidence on the issue.

A member moved that Item No. 96-02 be removed from the study agenda. The motion
was seconded.

A couple members spoke in favor of retaining Item No. 96-02 on the study agenda. They
thought Judge Posner's suggestion had merit, and favored giving district courts carte blanche to
extend the deadline.

Judge Kravitch pointed out that, even if district courts had such discretion, an attorney
would be taking a big risk by not filing a timely appeal or timely request for an extension, as the
attorney would have no guarantee that the district court would exercise its discretion favorably.

p A member argued in favor of removing Item No. 96-02 from the study agenda. He said
that, among other problems, he did not know how the appellate courts could possibly review
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district court decisions to grant or not to grant extensions. If district courts had carte blanche to
use their discretion to grant extensions, what would constitute an abuse of that discretion?

After further discussion, the motion to remove Item No. 96-02 carried (4-3).

C. Item No. 97-19 (FRAP 4(b)(1)(B)(ii) - timing of government's notice of
appeal in multi-defendant criminal cases)

Rule 4(b)(1)(B) provides that when the government is entitled to bring an appeal in a L;i
criminal case, its notice of appeal must be filed "within 30 days after the later of (i) the entry of
the judgment or order being appealed;,or (ii) the filing of a notice of appeal by any defendant." V
The use of the phrase "any defendant" creates an ambiguity in multi-defendant cases: Does the 30
days begin to run after thefirst notice of appeal is filed by a defendant or not until the last notice
of appeal is filed by a defendant? Or does the 30 days begin to run after the particular defendant A
as to whom the government is considering bringing a cross-appeal files his notice of appeal? The
Committee attempted to correct this problem at its April 1997 meeting, but the complexity of the
problem soon became apparent, and the Qommittee postponed further discussion.

Mr. Letter argued that this matter should be removed from the study agenda. Mr. Letter i
said that he had consulted with his colleagues in the Justice Department and learned that this issue
rarely arises in practice and does not pose a real problem for federal prosecutors. The Justice
Department thought it likely that an attempt to fix this ambiguity would create more problems
than it would solve. Moreover, Mr. Letter pointed out that the ambiguous language was inserted l
into Rule 4(b) directly by Act of Congress. See Anti-Drug Abuse Act of 1988, Pub. L. No. 100-
690, Title VIII, § 7111, 102 Stat. 4419 (Nov. 18, 1988). 7

Several members briefly spoke in favor of removing this item from the study agenda. No
member spoke in favor of continuing to study this issue. ,

A member moved that Item No. 97-19 be removed from the study agenda. The motion
was seconded. The motion carried (unanimously).

D. Items Awaiting Initial Discussion and Prioritization

The Committee next turned to a series of proposals that were awaiting initial discussion.

1. Item No. 97-32 (FRAP 12(a) -require caption to identify only the _
parties to the appeal)

Agenda items V(D)(1) through V(D)(9) (study agenda Item Nos. 97-32 through 97-40)
all arise out of suggestions made by the appellate working group of the Methods Analysis
Program ("MAP"). Judge Garwood asked Mr. Fulbruge to introduce these items.

Fl
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Mr. Fulbruge first described the background of the MAP and stated that the appellate
working group had drafted 115 recommendations for making appellate practice more efficient.
Nine of those 115 recommendations would require amendments to FRAP. However, at an
August 1998 meeting of the clerks of the appellate courts, the clerks agreed that six of the nine
proposals for amending FRAP should be withdrawn:

Agenda Item V(D)(3) (Study Agenda Item No. 97-34): The appellate working group
had proposed that Rule 3(d)(1) be amended to specify precisely when district court clerks should
forward updated docket entries to appellate court clerks. The appellate clerks decided to
withdraw this suggestion because the district court clerks were sure to oppose it, because this has
not been a major problem in practice, and because any rule would, as a practical matter, beL~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~unenforceable. By consensus, the Committee removed this item from its study agenda.

Agenda Item V(D)(4) (Study Agenda Item No. 97-35): The appellate working group
had proposed that FRAP be amended to specify how complex cases - such as class actions,
multidistrict litigation, and complex bankruptcy cases - should be captioned. The appellate
clerks decided to withdraw this suggestion because, it needs more thought and because it might
better be addressed to the Advisory Committee on Civil Rules and Advisory Committee on
Bankruptcy Rules. By consensus, the Committee removed this item from its study agenda.

Agenda Item V(D)(6) (Study Agenda Item No. 97-37): The appellate working group
had proposed that FRAP be amended to require that counsel who represented a criminal
defendant at trial must represent that defendant on appeal unless specifically permitted to
withdraw by the appellate court. The appellate clerks decided to withdraw this suggestion
because most courts already impose this requirement by standing order or local rule and because
the suggestion is better addressed to the Advisory Committee on Criminal Rules., By consensus,
the Committee removed this item from its study agenda.

Agenda Item V(D)(7) (Study Agenda Item No. 97-38): The appellate working group
had proposed that FRAP be amended to forbid counsel who represented a criminal defendant at
trial to withdraw from that representation before filing a notice of appeal. The appellate clerks
decided to withdraw this suggestion for the same reasons that they decided to withdraw the
previous suggestion. By consensus, the Committee removed this item from its study agenda.

Agenda Item V(D)(8) (Study Agenda Item No. 97-39): The appellate working group
had proposed that Rule 15(c) be amended to require that a petitioner seeking review of agency
action file with the court of appeals a list of all parties to the agency action and identify for the
court the name and address of the respondent agency. The appellate clerks decided to withdraw
this suggestion because this problem has arisen only in the D.C. Circuit and can best be addressed
by a local rule of that court. By consensus, the Committee removed this item from its study
agenda.

Agenda Item V(D)(9) (Study Agenda Item No. 97-40): The appellate working group
had proposed that FRAP be amended to require advance notice and pre-filings in death penalty
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cases. The appellate clerks decided to withdraw this suggestion because counsel in death penalty

cases are already providing advance notice and pre-filings, so problems are not being experienced
in practice. Mr. Letter said that the Justice Department did not object to removing this item from

the study agenda, but noted that, as the number of federal capital cases increases, the Department
may return to this Committee sometime in the future and propose amendments to FRAP
regarding the handling of such cases, By consensus, the Committee removed this item from its
study agenda.

Mr. Fulbruge returned to Agenda Iterm V(D)(1) (Study Agenda Item No! 97-32).' At Li

present, Rule 12(a) requires the circuit court to docket an appeal "under the title of the district-
court action." District court captions sometimes identify hundreds of parties and run several

pages long. It is often a waste of effort for appellate clerks to docket cases under thesecaptions, a

particularly when only a few of those parties are involved in the appeal. Mr. Fulbruge said that
the appellate clerks would like Rule 12(a) redrafted to give them more flexibility in docketing
appeals.

A member supported the suggestion. He said that, in complex cases, appellate clerks have L
a terrible time trying to docket the cases and correctly identify appellants, appellees, cross-
appellants, and the like, resulting in frequent motions to recaption. 7

Another member said that he had reservations about the suggestion. He saw an advantage

to using the district court caption. He wondered whether Rule 12(a) might be amended to require f
use of the district court caption, but, in cases exceeding ten parties or so, require only some of the

parties to be identified.

Mr. Fulbruge said that the real problem is cases involving hundreds of parties or complex

cases in which it is very difficult for the clerks to ascertain not just who are the appellants and

appellees, but who were plaintiffs, defendants, intervenors, and the like in the district court.

After further discussion, the Committee decided by consensus to retain Item No. 97-32 on

its study agenda. Judge Garwood asked Mr. Fulbruge to work with the appellate clerks on i,

drafting a specific amendment to Rule 12(a) and then to return to the Committee with that
proposed 'amendment.

L
2. Item No. 97-33 (FRAP 3(c) - require filing of statement identifying

all parties and counsel) v
Mr. Fulbruge said that appellate clerks waste a substantial amount of time trying to

ascertain which attorneys represent which parties on appeal. Rule 12(b) requires only the

attorney who filed the notice of appeal to file -a representation statement; no such requirement is
imposed upon appellees or intervenors.

One member asked about the possibility of addressing this problem by local rule. Another -!

pointed out that some circuits now require all attorneys to file representation statements. Prof.
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Coquillette said that the Standing Committee is very hostile to the use of local rules to address a
problem that affects all courts of appeals equally, such as the problem under consideration.

A member moved that Item No. 97-33 be retained on the Committee's study agenda and
that the appellate clerks be asked to draft a specific amendment to Rule 3 or Rule 12. The motion
was seconded. The motion carried (unanimously).

3. Item No. 97-34 (FRAP 3(d)(1) - specify when district clerk must
forward updated docket entries)

As noted above (see Agenda Item V(D)(1)), the Committee removed this item from itsL study agenda.

4. Item No. 97-35 (uniform standards for docketing of complex cases)

As noted above (see Agenda Item V(D)(1)), the Committee removed this item from its
r-, study agenda.

5. Item No. 97-36 (FRAP 25(a)(4) - authorize clerk to refuse to accept
non-complying documents for filing)

Mr. Fulbruge said that, while the appellate clerks had no illusions about their likelihood of
success, they once again wanted to ask the Committee to restore their authority to reject
documents that do not comply with FRAP or the local rules of a court. At present, Rule 25(a)(4)

rl states: "The clerk must not refuse to accept for filing any paper presented for that purpose solely
because it is not presented in proper form as required by these rules or by any local rule or
practice." Mr. Fulbruge said that, in the view of the clerks, Rule 25(a)(4) makes it impossible for
them to deal effectively with improper filings.

According to Mr. Fulbruge, 53% of the cases in the Fifth Circuit are filed pro se. The
figure is 48% in the Fourth Circuit. In every circuit, at least a third of the filings are pro se.
These pro se filings are often in blatant violation of the rules, yet, under Rule 25(a)(4), the clerks
must stamp them, enter them on the docket, review them, and then send a letter to the litigant
advising him of how his filing violates the rules and requesting a corrected filing. Often, that
spurs arguments between the litigant and the clerk's office. If the litigant does comply with the
clerk's request, the clerk has to again stamp, docket, and review'the corrected pleading; often, the
corrected pleading has not solved the original problem or suffers from additional problems. If the
litigant does not comply with the clerk's request, the clerk has to get a judge to enter an order.
The inability of the clerks to reject deficient filings wastes thousands of hours every year and
undermines morale in the clerks' offices.

The problem is not limited to pro se parties, Mr. Fulbruge said. Paid counsel will
sometimes file deficient pleadings with the court in order to meet a deadline, knowing that they
will have an opportunity to correct the deficiencies after the deadline.
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Mr. Fulbruge said that the appellate clerks urge this Committee to amend Rule 25(a)(4) so
that clerks are required to receive deficient papers, but not to file them until and unless
corrections are made. L

Mr. Letter said that the Justice Department opposes the request. He reminded the r
Committee that Rule 25(a)(4) resulted from the unreasonable practices of some clerks' offices.
With the myriad of local and national rules, it is extremely difficult for even the most
conscientious attorney to file a perfect brief every time. Before the rule was changed, the Justice
Department was finding that a large percentage of its briefs were getting bounced back for one
hypertechnical violation or another.

Mr. Fulbruge said that the restylized rules should mitigate the problem described by Mr.
Letter. The rules are much more specific and understandable, and thus the number of problems
should be substantially reduced. Also, clerks have to meet increasingly high caseloads without L
additional staff, reducing the incentive to pick fights with counsel over hypertechnical violations. L
Mr. Letter responded that, while the restylized rules will help, a large number of conflicting and
confusing local rules remain.

A member agreed with Mr. Letter. He said that the first recommendation of the clerks-
"[rieturn to the former version of Rule 25" - was "D.O.A.," not only in this Committee, but in
the Standing Committee. The second recommendation of the clerks - "[a]dopt a local rule
which provides that when a document does not comply with the rules, the clerk shall nonetheless
file the document but notify the party of the defect [and which permits e]ither a judge, a panel, or
the clerk (by delegated authority) [to] strike the document if the defect is not timely cured" -

seems to simply restate existing law, except that clerks cannot be delegated the authority to strike
documents.

Another member asked if that was true. Why can't clerks be delegated the authority to P
strike documents by local rule? Mr. Fulbruge said that it was because clerks are not considered
"judicial officers." Prof Coquillette reminded the Committee that, in addition, such a use of local
rules would be highly disfavored by the Standing Committee.

A couple members said that, while they could not support the clerks' suggestion, they
sympathized with the problem, and hoped that other means could be found for addressing it.
Judges Motz and Kravitch both reported that the PLRA had reduced the number of frivolous pro
se filings in their circuits. Mr. Fulbruge said that the Fifth Circuit had not seen a similar decline.

A member moved that Item No. 97-36 be removed from the study agenda. The motion
was seconded. The motion carried (6-1).
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L . 6. Item No. 97-37 (require counsel who represents criminal defendant at
trial to continue to represent defendant on appeal)

As noted above (see Agenda Item V(D)(1)), the Committee removed this item from its
study agenda.

7. Item No. 97-38 (prohibit district courts from permitting counsel who
represents criminal defendant at trial to withdraw before notice of
appeal is filed)

As noted above (see Agenda Item V(D)(1)), the Committee removed this item from its
study agenda.

8. Item No. 97-39 (FRAP 15(c) -require petitioner seeking review of
agency order to identify respondents and attach agency order)

L As noted above (see Agenda Item V(D)(1)), the Committee removed this item from its
study agenda.

9. Item No. 97-40 (require advance notice and pre-filings in state and
federal death penalty cases)

As noted above (see Agenda Item V(D)(1)), the Committee removed this item from its
study agenda.

Report on Federal Rules of Attorney Conduct

L At Judge Garwood's request, Prof Coquillette updated the Committee on efforts to
address the wide variety of local rules governing attorney conduct. Prof. Coquillette said that
there had been a substantial amount of misinformation circulated about the issue. Contrary to

L public reports, the Standing Committee has not decided how to address this problem, but only
that something has to be done to bring about uniformity. The Conference of Chief Justices favorsr a "dynamic conformity" approach, under which attorney conduct in federal court would be
governed by the professional conduct rules of the state in which the federal court sits. The Justice
Department opposes dynamic conformity and instead favors the promulgation of "Federal Rules
of Attorney Conduct" that would apply in all federal courts. The Standing Committee and the
advisory committees appear to be closely divided between these two approaches, and even those
who favor the federal rules approach disagree about the scope of such rules.

Prof Coquillette reported that an ad hoc committee has been formed to study this issue
and make a proposal to the Standing Committee. Judge Alito and Mr. Thomas will represent this
advisory committee on the ad hoc committee. Judge Scirica will chair the ad hoc commnittee, and
Prof Coquillette will serve as its reporter. Each advisory committee has appointed two
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representatives. The Standing Committee will be represented by Chief Justice E. Norman Veazy
and Prof. Geoffrey C. Hazard, Jr., both of whom have considerable expertise in legal ethics. Also,
the Justice Department will have two representatives on the ad hoc committee.

Prof Coquillette said that Judge Scirica wants the ad hoc committee to proceed slowly V
and not get too far out ahead of the ABA's Ethics 2000 project. In addition, Judge Scirica wants I
to give negotiators for the Justice Department and the Conference of Chief Justices time to work
out a compromise on the applicability of Model Rule 4.2 to federal investigations. Finally, the V
Federal Judicial Center is undertaking a study of attorney conduct matters for the Bankruptcy if-;
Committee, and Judge Scirica wants to await the results of that study.

After some brief questioning of Prof Coquillette, Judge Motz raised a related issue.
Judge Motz noted that several of her colleagues objected to the fact that, under Rule 46(b)(2), an
attorney cannot be suspended or disbarred without a hearing, even if he has already been
suspended or disbarred by a state supreme court. In the view of some members of the Fourth
Circuit, it is a waste ofjudicial resources to afford hearings to attorneys who have already been
suspended or disbarred for unethical conduct, presumably after notice and hearing. LI

One member said that he sympathized with the views of Judge Motz's colleagues. Other
members and the Reporter disagreed. Some expressed the view that the benefits of affording a F ̂
hearing to an attorney who had already been suspended or disbarred by a state court outweighed
the relatively minor judicial inconvenience. Hearings in such obvious cases are rarely requested
and can be conducted quickly. At the same time, such hearings ensure both the appearance and F
reality of fairness and help to head off constitutional challenges.

10. Item No. 97-42 (FRAP 3(d) - permit service of notice of filing of K
appeal by fax or e-mail)

Item No. 97-42 arises from a suggestion by several district court clerks that the FRCP, K
FRCrP, and FRAP be amended to permit clerks to serve notices by fax or e-mail. The Reporter
asked the Committee to remove this item from its study agenda. The Reporter said that this
proposal is squarely within the jurisdiction of the Subconmmittee on Technology and that it would
be ill-advised for this or any advisory committee to move forward on its own. The proposal itself 7
recognizes that the amendments it seeks will not be feasible until the Judicial Conference l
establishes certain technical standards, and that is precisely what the Subcommittee on
Technology was created to do. 7

Several members agreed with the Reporter, and Item No. 9742 was removed from the
study agenda by consensus.

0
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11. Item No. 97-43 (FRAP 22 prescribe time period for seeking
certificate of appealability)

Mr. John McCarthy, who is incarcerated in a federal prison, submitted a lengthy
handwritten letter to the Committee in which he makes two primary complaints. First, he
complains that no time period is prescribed for seeking a certificate of appealability ("COA").
Second, he claims that when a notice of appeal is filed before a COA is sought, it is "ambiguous"flr under Rule 22(b)(1) whether the district court is supposed to await a formal request for a COA or

L,. instead rule sua sponte on whether a COA should issue.

The Reporter recommended that this item be removed from the study agenda. He pointed
out that a litigant presumably has to seek a COA within the time for filing a notice of appeal; if the
litigant does not, then he will provide a compelling justification for the court to deny the COA
(i.e., the COA will be denied because the time to appeal has expired). The Reporter also said that

L restylized Rule 22 seems to make it clear that a district court should decide sua sponte whether to
issue a COA if a notice of appeal is filed without a formal request for a COA.

Several members agreed with the Reporter, and Item No. 97-43 was removed from the
study agenda by consensus.

12. Item No. 97-44 (permit appeal of district court's refusal to stay
enforcement of judgment pending resolution of post-trial motions)

Under FRCP 62(a), a judgment in a civil action may not be executed or enforced until 10
days after its entry. A district court may, at its discretion, stay execution or enforcement of the
judgment for a longer period of time - e.g., to give the court time to consider post-judgment
motions. However, if the district court chooses not to grant such a stay, the judgment may be
executed or enforced on the 11th day after entry, even if post-judgment motions are pending.L

Mr. Michael F. Dahlen, an Illinois attorney, was recently involved in a case in which the
7 district court refused to extend the automatic 10-day stay pending its ruling on the defendant's

post-judgment motions. Mr. Dahlen, who represented the defendant, feared that the plaintiff
would garnish his client's bank accounts and, in effect, put his client out of business before his
client's post-judgment motions were even decided. Mr. Dahlen found, to his chagrin, that no
means existed for seeking immediate appellate review of the district court's refusal to extend the
10-day stay pending resolution of post-judgment motions.

L A member said that Mr. Dahlen's suggestion is better directed to the Advisory Committee
on Civil Rules. After all, it is FRCP 62(a) that expressly gives the district court discretion to

Lo decide whether to, extend the 10-day stay pending resolution of post-trial motions. The member
said that, in his view, the "default" rule should be the opposite - that is, enforcement of all civil
judgments should be stayed pending resolution of post-trial motions unless the district court

__ orders otherwise. Such an order would be appropriate where it appeared that the judgment
debtor was attempting to waste or hide assets.

r
L-
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A member moved that Mr. Dahlen's suggestion be referred to the Advisory Committee on
Civil Rules and removed from this Committee's study agenda. The motion was seconded. v

A member asked whether changing FRCP 62(a) as suggested would take care of the
problem described by Mr. Dahlen. Mr. Dahlen's complaint was that, when a district court
permitted enforcement of a judgment prior to disposing of post-judgment motions, there was no i
way for the judgment debtor to get immediate appellate review of that decision. That problem
would remain even if FRCP 62(a) was redrafted as suggested. Another member responded that,
especially if FRCP 62(a) was redrafted as suggested, a judgment debtor in the position of Mr.
Dahlen's client could use mandamus to seek appellate review.

The motion to refer Mr. Dahlen's suggestion to the Advisory Committee on Civil Rules
carried (unanimously).

A member asked that the referral make it clear that this Committee takes no position on -
the merits of Mr. Dahlen's suggestion. The member thinks that FRCP 62(a) works well as
drafted and is concerned that redrafting the rule as suggested would lead to widespread wasting C

and hiding of assets by judgment debtors. He does not want to imply that this Committee
endorses Mr. Dahlen's suggestion.

13. Item No. 98-03 (FRAP 29(e) & 31(a)(1) -timing of amicus briefs)

Under the present version of Rule 29(e), an amicus brief is due at the same time as the
principal brief of the party whom the amicus is supporting. Under restylized Rule 29(e) (effective
December 1), an amicus brief will be due 7 days after the principal brief of the party whom the
amicus is supporting. This 7 day period will begin to run with the filing of the principal brief in LL
court - and not from the time that the brief is served or that the amicus becomes aware of the
briefs filing. Mr. Paul Alan Levy of Public Citizen Litigation Group has raised a number of
concerns about restylized Rule 29(e):

First, Mr. Levy asks whether Rule 29(e) is intended to supercede local rules (such as those
of the D.C. and Fifth Circuits) that give amici a longer period of time to file their briefs. Rule >
29(e) states that "[a] court may grant leave for later filing, specifying the time within which an
opposing party may answer," but does not make clear whether the court may "grant leave" in all P
cases through a local rule or only in particular cases through orders entered in those cases. (By
contrast, Rule 31 (a)(2) uses the more specific phrase, "either by local rule or by order in a
particular case.")

Second, Mr. Levy argues that 7 days is an insufficient period of time to allot to amici in
cases in which the party being supported by an amicus does not permit the amicus to see its brief L
before the brief is filed.

Third, Mr. Levy describes a problem that can develop under restylized Rule 29(e) when an
amicus wishes to file a brief supporting an appellee. Suppose that, on June 1, an appellee located
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in Washington, D.C., mails its briefs to the Ninth Circuit for filing and hand delivers a copy of its
brief to the appellant. Suppose further that the Ninth Circuit receives and files the appellee's brief

L on June 4. Under these circumstances, the brief of the amicus in support of the respondent would
be due on June 11 (7 days after filing), and the reply brief of the appellant would be due on June
15 (14 days after service) - meaning that the appellant would have only 4 days to review and

All respond to the arguments raised by the amicus if it received the amicus brief on the day it was
filed. If the amicus served and filed its brief by mail, the appellant might not see it at all before its
reply brief is due. Mr. Levy suggests that this problem could be solved if the time for appellees to

L. file their principal briefs ran from the service of the briefs of amici supporting the appellant (rather
than from the service of the briefs of appellants) and if the time for appellants to file reply briefs
ran from the service of the briefs of amici supporting the appellee (rather than from the service of
the briefs of appellees).

Mr. Letter said that the problems identified by Mr. Levy were real ones that are likely to
affect the Justice Department, and that Mr. Levy's suggestions should be retained on the study
agenda. The Reporter responded that, although Mr. Levy's concerns are valid, his suggested
alternative - runningthe deadlines for the filing of principal briefs'from the service of amici briefs
- seems problematic. Mr. Letter agreed and offered to meet with Public Citizen and with other
groups who frequently file amicus briefs to try to draft an amendment to Rule 29(e).

A member moved that Item No. 98-03 be retained on the study agenda and that the Justice
Department be asked to propose a specific amendment to Rule 29(e), after consultation with
others who often file amicus briefs. The motion was seconded,. The motion carried
(unanimously).

7 14. Item No. 98-04 (docketing fees/certificates of appealability)

Under 28 U.S.C. § 2253(c), a prisoner may not appeal the denial of habeas relief unless
L either the district court or a judge of the circuit court issues a COA. When a prisoner applies to a

circuit judge for a COA, must the prisoner pay the docketing fee at that point, or only if and when
the COA is issued?

In August, Judge Kenneth F. Ripple of the Seventh Circuit informed the Reporter that theL circuits have not been answering this question consistently. Judge Ripple said that he was not
L certain that FRAP needed to be amended to address the problem; perhaps the fee resolution of the
7, Judicial Conference could be changed to specify when the fee should be collected.

L At Judge Garwood's request, Mr. Fulbruge surveyed the circuit clerks. Seven clerks
P" reported that they require the fee to be paid before an application for a COA is even considered,
L while two reported that they require the fee to be paid only if and when a COA is granted.

A member said that perhaps FRAP should be amended to specify that the fee must be paid
before an application for a COA is even considered. Another member agreed; she said that the
decision whether to grant a COA is practically indistinguishable from the decision whether habeas

,
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relief will be granted, and the fee should be paid before a court is asked to undertake such a L
detailed review of the case. She said that it made no sense to collect the fee only if, in essence,
the appeal is won. L

Mr. Rabiej suggested that this Committee formally refer this matter to the Committee on 17

Court Administration and Case Management ("CACM"), which has authority over the Judicial
Conference fee schedule. CACM may be able to resolve this problem either through some gentle
persuasion directed at the two "renegade" clerks' offices or by inserting a provision in the fee
schedulemaking it clear that the fee must be collected before an application for a COA is even
considered.

A member moved that Item No. 98-04 be referred to CACM and removed from this L
Committee's study agenda. The motion was seconded. The motion carried (unanimously).

The Committee adjourned for the day at 5:30 p.m. C

The Committee reconvened on Friday, October 16, at 8:30 a.m. Chief Justice Pascal F.
Calogero, Jr., joined the Committee.

15. Item No. 98-05 (FRAP 15(a)(1) - joint appeals/Hobbs Act cases) C

Mr. Charles H. Montange, a Seattle attorney, has suggested that FRAP be amended,
essentially to supercede the venue provisions of the Hobbs Act. Under the Act, a person L S

aggrieved by an agency action may file a petition for review in (1) the D.C. Circuit, or (2) the
circuit in which the petitioner resides, or (3) the circuit in which the petitioner maintains its 7

principal place of business. 28 U.S.C. § 2343. Mr. Montange complains that, under this i
provision, two petitioners who want to file a joint petition but do not want to file it in the D.C.
Circuit are out of luck, unless they reside or maintain their principal places of business in the same C

circuit. Mr. Montange recommends that FRAP be amended to permit a joint petition for review
of agency action to be filed in the D.C. Circuit or in any circuit in which at least one of the joint
petitioners resides or maintains its principal place of business. F

Several members briefly stated their opposition to the suggestion. The members thought
that, even if it could do so under the REA, this Committee should not use FRAP to supercede the :
venue provisions of the Hobbs Act. No member spoke in favor of retaining Mr. Montange's
suggestion on the study agenda.

A member moved that Item No. 98-05 be removed from the study agenda. The motion
was seconded. The motion carried (unanimously). 7x
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16. Item No. 98-06 (FRAP 4(b)(3)(A))- effect of filing of FRCrP 35(c)
motion on time to appeal)

FRCrP 35(c) states that a district court, "acting within 7 days after the imposition of
sentence, may correct a sentence that was imposed as a result of arithmetical, technical, or other
clear error." Suppose that a defendant is sentenced on June 1. Suppose further that the
defendant files a FRCrP 35(c) motion on June 2. Finally suppose that the district court does not
act upon the motion until June 30 - long after the "7 days" referred to in FRCrP 35(c) have

,, come and gone. This scenario raises at least two questions:

First, did the filing of the FRCrP 35(c) motion toll the time for the defendant to file a
notice of appeal under Rule 4(b)(1)? Rule 4(b)(3)(A) lists certain post-judgment motions, the
filing of which explicitly tolls the time to appeal under Rule 4(b)(1). FRCrP 3 5(c) motions are not
among those listed in Rule 4(b)(3)(A). However, some of the courts of appeals have held that theL list of motions in Rule 4(b)(3)(A) is not exclusive, and that under the "Healy doctrine" of the
common law, any "motion for reconsideration" is sufficient to toll the time to appeal under Rule

L, 4(b)(1). Is a FRCrP 35(c) motion such a "motion for reconsideration"?

In United States v. Carmouche, 138 F.3d 1014 (5th Cir. 1998), the Fifth Circuit fractured
badly on this question. Judge DeMoss concluded that the particular motion filed by the defendant
in Carmouche, although labeled a FRCrP 3 5(c) motion, was not, in fact, a FRCrP 3 5(c) motion,

at but was instead a "motion for reconsideration," and (apparently for that reason) tolled the time to
L appeal. Judge DuhM, joined by Judge Garwood, concluded that FRCrP 35(c) motions do toll the

time to appeal, and that the particular motion filed by the defendant in Carmouche was exactly
what it purported to be - a FRCrP 3 5(c) motion. Thus, all three judges agreed that the motion
filed by the defendant tolled the time to appeal for some length of time, although they disagreed as
to why.

L The second question is this: Given that a district court has authority to correct a sentence
under FRCrP 35(c) only when "acting within 7 days after the imposition of sentence," what
happens when a timely FRCrP 35(c) motion is filed but the district court does not rule upon the

L motion until, say, 30 days after imposition of sentence? Again, the judges in Carmouche
disagreed. Judge DeMoss argued that the authority of a district court to grant a motion should
not necessarily be deemed coextensive with the tolling effect of that motion. Thus, even though a
district court cannot grant a FRCrP 35(c) motion after the 7 day period expires, the time to appeal
should continue to be tolled until the district court actually denies the motion. Judges DuhM and

L Garwood disagreed. They argued that, after the 7 day period of FRCrP 35(c) expires, any FRCrP
3 5(c) motion should be deemed denied - since the district court has lost any authority to grant
that motion - and the time to appeal under Rule 4(b)(1) should begin to run. Thus, in the viewK of Judges Duh6 and Garwood, if a defendant is sentenced on June 1 and files a FRCrP 3 5(c)
motion on June 2, but the district court does not rule on the motion until June 30, the time to
appeal begins to run on June 8. This is the law of the First Circuit, see United States v. Morillo,
8 F.3d 864, 867-70 (1st Cir. 1993), and, in the opinion of Judges Duh6 and Garwood, it should be
the law of the Fifth Circuit. However, an unpublished opinion of the Fifth Circuit is to the
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contrary, see United States v. Moya, No. 94-10907 (5th Cir. July 25, 1995), and, under Fifth
Circuit rules, that precedent binds the circuit until overturned by the en banc court.

Judge Garwood, who placed Item No. 98-06 on the Committee's study agenda,
introduced this matter and reiterated his views. Judge Garwood also pointed out, in support of i
his position, that Rule 4(b)(5) specifically states that a FRCrP ̀ 35(c) motion does not "affect the
validity of a'notice of appeal filed before entry of the order disposing of the motion." In other
words, Rule 4(b)(5) specifically provides that FRCrP 35(c) motions do not render the underlying
judgments non-final.

Mr. Letter stated that the Justice Department strongly agrees with the First Circuit view
advocated by Judges Duh6 and Garwood in Carmouche. He urged that the issue be retained on
the agenda and offered to make a specific proposal for amending Rule 4(b) at the next meeting of
the Committee. Judge Garwood stated that he would welcome such a proposal from the Justice
Department.

A member moved that Item No. 98-06 be retained on'the study agenda. The motion was
seconded. The motion carried (unanimously).

17. Item No. 98-07 (FRAP 22(a) - permit circuit judges to deny habeas K
applications)

Rule 22(a) requires that a habeas petition be filed in the district court and that, if it is K
erroneously presented to a circuit judge, it be transferred to the district court. Judge Kenneth F.
Ripple has suggested that Rule 22(a) be amended to permit circuit judges to deny habeas
petitions. He argues that it is a waste of time for a circuit judge to review a frivolous habeas
petition and then, instead of denying it, transfer it to a district judge, who will have to take the
time to review it before denying it.

A member said that this issue is worthy of further study. This issue arises frequently under
the Illegal Immigration Reform and Imnmigrant Responsibility Act of 1996 ("IIRIRA"), which has
been interpreted by some courts to bar aliens from filing petitions for judicial review of
deportation orders, but to permit aliens to effectively seek judicial review by filing habeas
petitions. Another member agreed; she stressed that she did not necessarily agree with Judge Li
Ripple -in fact, she was sympathetic to retaining the requirement in Rule 22(a) that all habeas
petitions be ruled upon in the first instance by district courts - but she wanted to give Judge
Ripple's argument more thought.

Mr. Letter stated that the government was now involved in litigation over the IERIRA 7
provisions on this issue and offered to make a formal presentation - and perhaps to present a LJ
proposal for amending Rule 22(a) - at the Committee's next meeting. Judge Garwood said that
such a presentation would be most welcome.
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A member moved to retain Item No. 98-07 on the study agenda. The motion was
seconded. The motion carried (unanimously).

18. Item No. 98-08 (permit "54(b)"' appeals from Tax Court)

It is not clear whether the courts of appeals have jurisdiction to review orders of the Tax
Court that finally resolve some but not all of the disputes between the Internal Revenue Service
and a taxpayer. The rules of the Tax Court do not contain the equivalent of FRCP 54(b). Chief
Judge Richard A. Posner has suggested that either the rules of the Tax Court or FRAP be
amended to permit "54(b)-type" appeals from the Tax Court. See Shepherd v. Commissioner of
Internal Revenue, 147 F.3d 633 (7th Cir. 1998).

The Reporter introduced this issue and said that, in his opinion, it would be appropriate
for such a "54(b)-type" provision to appear in the rules of the Tax Court rather than in FRAP. He
suggested referring this issue to the committee responsible for drafting amendments to the Tax
Court's procedural rules.

Mr. Letter asked that this matter be retained on the study agenda of this Committee.
According to Mr. Letter, there is no final judgment rule for the Tax Court, and thus in theory
every Tax Court order is immediately appealable. However, in practice, the circuits are split on
whether and in what circumstances "partial" decisions of the Tax Court may be appealed. The
normal practice of the Tax Court is not to issue a decision until all of the issues in dispute
between the IRS and the taxpayer have been resolved. On occasion, though, the Tax Court varies
from its normal practice and issues "partial" decisions, and the circuit courts have been
inconsistent in their treatment of the appealability of such "partial" decisions. Mr. Letter's
impression is that this issue needs to be addressed, but that FRAP is probably not the place to
address it. Before this issue is removed from the Committee's study agenda, though, Mr. Letter
would like to consult with the IRS and the Chief Judge of the Tax Court.

Several members expressed agreement with the Reporter that this issue is one that should
be addressed in the rules of the Tax Court, and that FRAP should not be amended to incorporate
a special "54(b)-type" provision applicable only to Tax Court decisions. Mr. Letter reiterated that
he did not necessarily disagree, but wanted a chance to consult with the IRS and the Tax Court
before this item was removed from the Committee's study agenda. e Mr. Letter said that he would
report back to the Committee at its next meeting.

A member moved that Item No. 98-08 be retained on the Committee's study agenda. The
motion was seconded. The motion carried (unanimously).

19. Item No. 98-09 (FRAP 32(a)(7)(B) - define "word")

Restylized Rule 32(a)(7) (set to take effect on December 1) provides that a party's
principal brief may not exceed 30 pages, unless it contains no more than 14,000 words or, if it
uses a monospaced typeface, it contains no more than 1,300 lines of text. Rule 32(a)(7) also
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provides that a party's reply brief may not exceed 15 pages, unless it contains no more than 7,000
words or, if it uses a monospaced typeface, it contains no more than 650 lines of text. Rule
32(a)(7)(B)(iii) instructs that, in calculating whether a brief meets the wcrd or line limitations, |
headings, footnotes, and quotations count, but the corporate disclosure statement, table of
contents, table of citations, statement with respect to oral argument, addendum, and certificates of
counsel do not count. However, no where in Rule 32 is the word "word" defined.

Mr, Fulbruge said that the Fifth Circuit has for some time been enforcing limitations on
briefs similar to those that will be implemented by restylized Rule 32, and that it has recently
become clear that the failure of those limitations to define the word "word" has given counsel a
loophole. Although Rule 32(a)(7)(C) states that an attorney who prepares her brief on computer
may rely on the word count of the word processing software used to prepare the brief, it does not
require use of the word count program. This permits attorneys to choose to count the words
manually, and to define for themselves whether, e.g., numbers, symbols, and abbreviations count
as words. For example, one attorney may count "Smith v. Jones, 150 F.3d 300 (5th Cir. 1998)"
as two words, while another might count it as nine. Mr. Fulbruge described a recent Fifth Circuit
case involving extraordinarily "creative" word counting by an attorney. Mr. Fulbruge suggests
that Rule 32 may have to be rewritten to more specifically define "word."

A member asked whether requiring use of the computer's word count program would J
solve the problem. Mr. Fulbruge said that it would not. First, different word processing
programs count words differently. Second, many pro se briefs are handwritten, often using tiny
letters and lines cramped closely together. The only effective way of limiting the length of pro se
briefs is by limiting the number of words. However, the clerks do not have time to manually
count the words in these briefs - and, even if they did, they could not do so until "word" was
first defined. 1H

Judge Garwood said that, in his opinion, trying to define "word" in Rule 32 would be an
exercise in futility. He said that the Fifth Circuit case described by Mr. Fulbruge was unusual; for L;
the most part, the Fifth Circuit rule has worked well. Moreover, the lengthy handwritten pro se
briefs described by Mr. Fulbruge are just an unfortunate reality of appellate judging. The 1
"cheating" done by the pro se litigant - that is, the tiny handwriting and cramped lines - is far IJ
more likely to prejudice the litigant than the litigant's opponent.

A member said that the D.C. Circuit has imposed a word limit on briefs for almost 5 years
and, to his knowledge, it has not been a problem. He noted, though, that the D.C. Circuit rule
differs from restylized Rule 32 in an important respect: Under the D.C. Circuit rule, a party who i
prepares his brief on a computer must comply with a word count limit, while a party who does not
prepare his brief on a computer must comply with a page count limit. r

A member asked why the D.C. Circuit approach would not work for FRAP. For example,
all principal briefs could be limited to 30 pages unless they were prepared on computer, in which
case they would be limited to 14,000 words. However, other members expressed reluctance to L
begin rewriting restylized Rule 32 before it even takes effect.
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A member said that trying to define "word" in Rule 32 would be a nightmare. She also

* pointed out that, even if "word" could be defined successfully, the very act of defining "word"
L would make it impossible for parties to rely on word count programs, as none of those programs

would count words exactly like Rule 32.

Prof Coquillette asked whether it was possible to draft limitations that would apply only
to pro se briefs or prisoner briefs. A couple members responded that, while it might be possible,
they would be reluctant to single out specific categories of litigants in this manner. Prof
Coquillette said that he shared those sentiments and suggested that a better means for getting
prisoners to comply with limitations on briefs is to create "plain English" forms and instructions.L That step would at least help to eliminate abuses that are the result of ignorance of the rules.

A member moved that Item No. 98-09 be removed from the study agenda. The motion
L was seconded. The motion carried (unanimously).

VI. Additional Old Business and New Business (If Any)

Ms. McKenna drew the Committee's attention to the recently released report of the
Commission on Structural Alternatives for the Federal Courts of Appeals and said that comments
on the report from members of this Committee would be welcomed. She said that none of the
Commission's proposals would immediately impact upon FRAP. The Committee briefly
discussed some of the Commission's recommendations.

Judge Garwood thanked Mr. Munford for his outstanding service to this Committee and[7 presented him with a certificate of appreciation.

VII. Scheduling of Dates and Location of Spring 1999 Meeting

L The Committee agreed that it will meet in Washington, D.C., on April 15 and 16, 1999.

E VIII. Adjournment

By unanimous consent, the Advisory Committee adjourned at 9:35 a.m.

Respectfully submitted,

Patrick J. Schiltz
Reporter

Reporter 's Note: Attached as an appendix to these minutes are copies of all
amendments and Committee Notes approved by the Committee at this meeting.
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1 Rule 1. Scope of Rules; Title

L 2 (b) RtIes, Do Not Affect Jul ~ dictio. T9cc h ales do not exptJ fit theai isdiction-of

Ls 3 the courts uf appe [Abrogated]

4 Committee Note
E 5
L 6 Subdivision (b). Two recent enactments make it likely that, in the future, one or more of

,, 7 the Federal Rules of Appellate Procedure ("FRAP") will extend or limit the jurisdiction of the

8 courts of appeals. In 1990, Congress amended the Rules Enabling Act to give the Supreme Court

LS 9 authority to use the federal rules of practice and procedure to define when a ruling of a district

10 court is final for purposes of 28 U.S.C. § 1291. See 28 U.S.C. § 2072(c). In 1992, Congress

11 amended 28 U.S.C. § 1292 to give the Supreme Court authority to use the federal rules of

12 practice and procedure to provide for appeals of interlocutory decisions that are not already

13 authorized by 28 U.S.C. § 1292. See 28 U.S.C. § 1292(e). Both § 1291 and § 1292 are

14 unquestionably jurisdictional statutes, and thus, as soon as FRAP is amended to define finality for

15 purposes of the former or to authorize interlocutory appeals not provided for by the latter, FRAP

16 will "extend or limit the jurisdiction of the courts of appeals," and subdivision (b) will become

L. 17 obsolete. For that reason, subdivision (b) has been abrogated.

L

L

L

E

L

L



1 Rule 4. Appeal as of Right -When Taken

2 (a) Appeal in a Civil Case. 5
3 (4) Effect of a Motion on a Notice of Appeal. r
4 (A) If a party timely files in the district court any of the following motions

5 under the Federal Rules of Civil Procedure, the time to file an appeal runs

6 for all parties from the entry of the order disposing of the last such

7 remaining motion or the entry of the judgment altered or amended in

8 response to such a motion, whichever comes later:

9 (i) for judgment under Rule 50(b);

10 (ii) to amend or make additional factual findings under Rule 52(b),

11 whether or not granting the motion would alter the judgment;

12 (iii) for attorney's fees under Rule 54 if the district court extends the

13 time to appeal under Rule 58;

14 (iv) to alter or amend the judgment under Rule 59;

15 (v) for a new trial under Rule 59; or L
16 (vi) for relief under Rule 60 if the motion is filed no later than 10 days

17 (computed using Federal Rule of Civil Procedure 6(a)) after the

18 judgment is entered.

19 (B) (i) If a party files a notice of appeal after the court announces or enters

20 a judgment -but before it disposes of any motion listed in Rule

21 4(a)(4)(A) -the notice becomes effective to appeal a judgment or L

22 order, in whole or in part, when the order disposing of the last such
Li



1 4 remaining motion is entered or when the judgment altered or

V+< 2 amended in response to such a motion is entered, whichever comes

3 later.

4 (ii) A party intending to challenge an order disposing of any motion

5 listed in Rule 4(a)(4)(A), or a judgment altered or amended upon

6 such a motion, must file a notice of appeal, or an amended notice of

7 appeal - in compliance with Rule 3(c) -within the time

8 prescribed by this Rule measured from the entry of the order

9 disposing of the last such remaining motion or the entry of the

10 judgment altered or amended in response to such a motion.

A 11 whichever comes later.

12 (iii) No additionalfee is required to file an amended notice.

13

14 (7) Entry Defined. -A judgment or order is entered for purposes of this Rule 4(a)

15 when it is entered in compliance with Rules 58 and 79(a) of the Federal Rules of

Cl'~ 16 Civil Procedure, but compliance with Rule 58 is not required when an order denies

L
17 all relief sought by any motion listed in Rule 4(a)(4)(A). The failure to enter an

18 order or judgment under Rule 58 when required does not invalidate an otherwise

19 timely appeal from that order or judgment.

20 Committee Note
21
22 Subdivisions (a)(4)(A), (a)(4)(B)(i), and (a)(4)(B)(ii). The Committee intends that
23 when a district court, in ruling upon one of the post-judgment motions listed in Rule 4(a)(4)(A),

r 24 orders that a judgment be altered or amended, the time to appeal that order and the altered or
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I amended judgment runs from the date on which the altered or amended judgment is entered. At
2 present, Rule 4(a)(4)(B)(ii) leaves that matter in some doubt by providing that an appeal from an
3 order disposing of one of the post-judgment motions listed in Rule 4(a)(4)(A) should be brought t
4 "within the time prescribed by this Rule measured from the entry of the order," rather than from
5 the entry of the altered or amended judgment. Subdivisions (a)(4)(A), (a)(4)(B)(i), and q
6 (a)(4)(B)(ii) have been amended to eliminate that ambiguity.
7 ,
8 Subdivision (a)(7). The courts of appeals are divided on the question of whether an f
9 order disposing of one of the post-judgment motions listed in Rule 4(a)(4)(A) must be entered on

10 a separate document in compliance with Fed. R. Civ. P. 58 before that order can be appealed and
11 before the time to appeal the original judgment begins to run. See 16A CHARLES ALAN WRIGHT, i
12 ETAL., FEDERALPRACTnCE&&PROCEDURE § 3950.2, at 113 (1996) ("The caselaw is in disarray on
13 how the requirement of entry on a separate document is to be applied in the context of
14 postjudgment motions."). The First and Second Circuits (as well as at least one decision of the
15 Ninth Circuit) hold that Fed. R Civ. P. 58 appes to all orders disposing of post-judgment
16 motions. See Fiore v. Washington County Community Mental Health COr., 960 F.2d 229, 234 r
17 (1st Cir. 1992) (en banc); Hard v. Burlington 7N. RR Co., 870 F.2d 1454, 1458 (9th Cir. 1989);
18 RR Village Ass'n v. Denver Sewer Corp., 826 F.2d 1197, 1201 (2d Cir. 1987). The Fifth and
19 Seventh Circuits (as well as atvleast one decision of the Ninth Circuit) hold that Fed. R. Civ. P. 58
20 applies when post-judgment relief is granted, but not when such relief is denied. See Marrd v.
21 United States, 38 F.3d 823, 825 (5th Ci. 1994); Chambers v. American Trans Air, Inc., 990 F.2d
22 317, 318 (7th Cir. 1993); Hollywood v. City of Santa Maria, 886 F.2d 1228, 1231 (9th Cir.
23 1989). The Eleventh Circuit holds that Fed. R. Civ. P. 58 never applies to orders granting or
24 denying post-judgment relief See Wright v. Preferred Research, Inc., 937 F.2d 1556, 1560-61
25 (11th Cir. 1991).
26
27 Subdivision (a)(7) has been amended to adopt the position of the Fifth and Seventh
28 Circuits. The time to appeal an order granting one of the motions for post-judgment relief listed P
29 in Rule 4(a)(4)(A) does not begin to run until it is entered on a separate document in compliance
30 with Fed. R. Civ. P. 58. Because such an order usually alters or amends a judgment, the order
31 should be entered with the same formality as a judgment. The time to appeal an order denying
32 one of the motions for post-judgment relief listed in Rule 4(a)(4)(A) begins to run immediately
33 upon entry of the order, whether or not the order has been entered on a separate document in
34 compliance with Fed. R. Civ. P. 58. Because such an order does not disturb the original
35 judgment, compliance with the separate document requirement of Fed. R Civ. P. 58 should be Li
36 unnecessary.
37
38 Subdivision (a)(7) has been firther amended to apply the one-way waiver doctrine when
39 any order or judgment - whether or not it disposes of a post-judgment motion - is required to
40 be entered in compliance with Fed. R Civ. P. 58 but is not. In that situation, the party against 7

41 whom the order or judgment is entered has two options. First, the party can choose to appeal the L
42 order or judgment, and thereby waive its right to have the order or judgment entered in
43 compliance with Fed. R. Civ. P. 58. The appeal will be heard, even if the appellee objects to the
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1 lack of a Fed. R. Civ. P. 58 order or judgment. Second, the party can wait until the order or
Vi 2 judgment is entered in compliance with Fed. R. Civ. P. 58 and then appeal. In theory, the party
en, 3 could wait forever to appeal, but, in practice, this is highly unlikely. Nevertheless, "[v]ictorious

4 litigants wishing to write finis to the case would do well to ensure that the district court adheres
5 to Rule 58." Otis v. City of Chicago, 29 F.3d 1159, 1167 (7th Cir. 1994) (en banc).
6
7 The incorporation of the one-way waiver doctrine in subdivision (a)(7) reflects the fact

A' 8 that the separate document requirement is imposed for the benefit of the losing party. If that
9 party wishes to waive that requirement by bringing a premature appeal, it seems pointless to

10 dismiss the appeal, require the district court to enter the order or judgment on a separate
11 document, and force the party to appeal a second time. "Wheels would spin for no practical
12 purpose." Bankers Trust Co. v. Mallis, 435 U.S. 381, 385 (1978). At the same time, the right of
13 the losing partyr to have an order or judgment entered in compliance with Rule 58 should not be
14 lost through the party's silence. Cases to the contrary - in particular, Fiore v. Washington
15 County Community Mental Health Ctr.,, 960 F.2d 229 (1st Cir. 1992) (en banc) -are expressly
16 rejected.

Li
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I Rule 4. Appeal as of Right - When Taken

2 (a) Appeal in a Civil Case.

3 (5) Motion for Extension of Time.

4 (A) The district court may extend the time to file a notice of appeal if!

5 (i) a party so moves no later than 30 days after the time prescribed by

6 this Rule 4(a) expires; and

7 (ii) regardless of whether its motion is filed before or during the 30

8 days after the time prescribed by this Rule 4(a) expires. that party

9 shows excusable neglect or good cause.

10 Committee Note
11

12 Subdivision (a)(5)(A)(ii). Rule 4(a)(5)(A) permits the district court to extend the time to
13 file a notice of appeal if two conditions are met. First, the party seeking the extension must file its
14 motion no later than 30 days after the expiration of the time originally prescribed by Rule 4(a).
15 Second, the party seeking the extension must show either excusable neglect or good cause. The
16 text of Rule 4(a)(5)(A) does not distinguish between motions filed prior to the expiration of the
17 original deadline and those filed after the expiration of the original deadline. Regardless of
18 whether the motion is filed before or during the 30 days after the original deadline expires, the
19 district court may grant an extension if a party shows either excusable neglect or good cause.
20
21 Despite the text of Rule 4(a)(5)(A), most of the courts of appeals have held that the good
22 cause standard applies only to motions brought prior to the expiration of the original deadline and
23 that the excusable neglect standard applies only to motions brought after the expiration of the
24 original deadline. See Pontarelli v. Stone, 930 F.2d 104, 109-10 (1st Cir.1991) (collecting cases
25 from the Second, Fifth, Sixth, Seventh, Eighth, Ninth, and Eleventh Circuits). These courts have
26 relied heavily upon the Advisory Committee Note to the 1979 amendment to Rule 4(a)(5). What
27 these courts have overlooked is that the Advisory Committee Note refers to a draft of the 1979
28 amendment that was ultimately rejected. The rejected draft directed that the good cause standard
29 apply only to motions filed prior to the expiration of the original deadline. Rule 4(a)(5), as
30 actually amended, did not. See 16A CHARLES ALAN WRIGHT, ET AL., FEDERAL PRACTICE AND
31 PROCEDURE § 3950.3, at 148-49 (2d ed. 1996).
32
33 The failure of the courts of appeals to apply Rule 4(a)(5)(A) as written has also created
34 tension between that rule and Rule 4(b)(4). As amended in 1998, Rule 4(b)(4) permits the district
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1 court to extend the time for filing a notice of appeal in a criminal case for an additional 30 days
2 upon a finding of excusable neglect or good cause. Both Rule 4(b)(4) and the Advisory

'K 3 Committee Note to the 1998 amendment make it clear that an extension can be granted for either
4 excusable neglect or good cause, regardless of whether a motion for an extension is filed before
5 or after the time prescribed by Rule 4(b) expires.
6
7 Rule 4(a)(5)(A)(ii) has been amended to correct this misunderstanding and to bring the
8 rule in harmony in this respect with Rule 4(b)(4). A motionfor an extension filed prior to the
9 expiration of the original deadline may be granted if the movant shows either excusable neglect or

10 good cause. Likewise, a motion for an extension filed during the 30 days following the expiration
11 of the original deadline may be granted if the movant shows, either excusable neglect or good
12 cause.

LI
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1 Rule 15. Review or Enforcement of an Agency Order - How Obtained; Intervention

2 Q Petition or Application Filed Before Agency Action Becomes Final. If a petition for

3 review or application to enforce is filed after an agency announces or enters its order -

4 but before it disposes of any petition for rehearing reopening or reconsideration that

5 renders that order non-final and non-appealable - the petition or application becomes V

6 effective to appeal or seek enforcement of the order when the agency disposes of the last

7 such petition for rehearing, reopening, or reconsideration.

8 Committee Note
9

10 Subdivision (f). Subdivision (f) is modeled after Rule 4(a)(4)(B)(i) and is intended to L
11 align the treatment of premature petitions for review of agency orders with the treatment of
12 premature notices of appeal. Subdivision (f) does not address whether or when the filing of a
13 petition for rehearing, reopening, or reconsideration renders an agency order non-final and hence
14 non-appealable. That is left to the wide variety of statutes, regulations, and judicial decisions that
15 govern agencies and appeals from agency decisions. See, e.g., ICC v. Brotherhood of Locomotive
16 Eng'rs, 482 U.S. 270 (1987). Rather, subdivision (f) provides that when, under governing law,
17 an agency order is rendered non-final and non-appealable by the filing of a petition for rehearing,
18 petition for reopening, petition for reconsideration, or functionally similar petition, any petition for
19 review or application to enforce that non-final order will be held in abeyance and become effective 2
20 when the agency disposes of the last such finality-blocking petition-
21
22 Subdivision (f) is designed to eliminate a procedural trap. Some circuits hold that F
23 petitions for review of agency orders that have been rendered non-final (and hence non-
24 appealable) by the filing of a petition for rehearing (or similar petition) are "incurably premature,"
25 meaning that they do not ripen or become valid after the agency disposes of the rehearing petition. C:
26 TeleSTAR, Inc. v. FCC, 888 F.2d 132, 134 (D.C. Cir. 1989) (per curiam); see also Chu v. INS,
27 875 F.2d 777, 781 (9thCir. 1989), overruled on other grounds by Pablo v. INS, 72 F.3d 110 (9th
28 Cir. 1995); West Penn Power Co. v. EPA, 860 F.2d 581, 588 (3d Cir. 1988); Aeromar, C Por A.
29 v. Department of Transp., 767 F.2d 1491, 1493-94 (11th Cir. 1985). In these circuits, if a party
30 aggrieved by an agency action does not file a second timely petition for review after the petition
31 for rehearing is denied by the agency, that party will find itself out of time: Its first petition for
32 review will be dismissed as premature, and the deadline for filing a second petition for review will
33 have passed. Subdivision (f) removes this trap.
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1 Rule 26. Computing and Extending Time

2 (a) Computing Time. The following rules apply in computing any period of time specified in

3 these rules or in any local rule, court order, or applicable statute:

4 (1) Exclude the day of the act, event, or default that begins the period.

l; 5 (2) Exclude intermediate Saturdays, Sundays, and legal holidays when the period is

6 less than e 11 days, unless stated in calendar days.

7 Committee Note

8 Subdivision (a)(2). The Federal Rules of Civil Procedure and the Federal Rules of
19 Criminal Procedure compute time differently than the Federal Rules of Appellate Procedure. Fed.
10 R Civ. P. 6(a) and Fed. R. Crim. P. 45(a) provide that, in computing any period of time, "[wihen
I 11 the period of time prescribed or allowed is less than 11 days, intermediate Saturdays, Sundays,

9 12 and legal holidays shall be excluded in the computation." By contrast, Fed. R. App. P. 26(a)(2)
13 provides that, in computing any period of time, a litigant should "[e]xclude intermediate
14 Saturdays, Sundays, and legal holidays when the period is less than 7 days, unless stated in

15 calendar days." Thus, deadlines of 7, 8, 9, and 10 days are calculated differently under the rules
16 of civil and criminal procedure than they are under the rules of appellate procedure. This creates

17 a trap for unwary litigants. No good reason for this discrepancy is apparent, and thus Rule
18 26(a)(2) has been amended so that, under all three sets of rules, intermediate Saturdays, Sundays,
19 and legal holidays will be excluded when computing deadlines under II days but will be counted
20 when computing deadlines of 11 days and over.
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ANTHONY J. SCIRICA 
CHAIRS OF ADVISORY COMMITTEES

WILL L. GARWOOD

PETER G. McCABE 
APPELLATE RULES

r ~~SECRETARYSECRETARY ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAUL V. NIEMEYER

TO: Honorable Anthony J. Scirica, Chair CIVILRULES

Committee on Rules of Practice W. EUGENE DAVIS

and Procedure 
CRIMINALRULES

FERN M. SMITH
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Advisory Committee on Bankruptcy Rules

DATE: December 3, 1998

RE: Report of the Advisory Committee on Bankruptcy Rules

I. Introduction

The Advisory Committee on Bankruptcy Rules met on October 8-9, 1998, in Andover,

L Massachusetts.

C II. Action Items

The Advisory Committee on Bankruptcy Rules will not be presenting any matters for

action at the Standing Committee's meeting in Marco Island, Florida, on January 7-8, 1999.

III. Information Items

A. Publication of Proposed Rule Amendments. At its June 1998 meeting, the

Standing Committee authorized the publication of a preliminary draft of proposed

amendments to the Bankruptcy Rules. The preliminary draft is divided into two

K. parts, the "Litigation Package" consisting of proposed amendments to 27 rules,

and "Other Amendments" consisting of miscellaneous proposed amendments to

six rules.

The preliminary draft was published in August 1998 for comment by the bench

and bar. The deadline for submitting comments is January 1, 1999, and a public

L hearing is scheduled for January 28, 1999, in Washington, D.C.'

'At the time of this report, one request has been received for a personal appearance at the

scheduled hearing.



The "Litigation Package" of proposed amendments would substantially revise and J
make more uniform the procedures governing litigation other than adversary
proceedings. The published Introduction to Preliminary Draft of Proposed C
Amendments to the Federal Rules of Bankruptcy Procedure Relating to Litigation
and Motion Practice, which summarizes and explains the reasons for these
proposed amendments, is attached to this report as Appendix A.

In an effort to inform the bench of these important changes to litigation practice in
bankruptcy court, and to solicit comments, the reporter met with the
Administrative Office Bankruptcy Judges Advisory Group, consisting of one
bankruptcy judge from each circuit, on November 5th in Washington, D.C. The
reporter also met with a group of approximately 25 bankruptcy judges, most of
whom were from districts in California, at the National Conference of Bankruptcy
Judges in Dallas on October 23rd. The reporter also made a presentation on the
proposed amendments, and solicited written comments, at the National B
Bankruptcy Conference (consisting of lawyers, judges, and professors) on October
15th in Washington, D.C.

At the time of this report, 28 written comments have been received. The Advisory
Committee will consider all comments at its next meeting to be held on March 18- C
19, 1999, and it is expected that proposed amendments will be presented for
approval by the Standing Committee at its June 1999 meeting.

C. Bankruptcy "Reform" Legislation. Several comprehensive bankruptcy bills were
considered by Congress in 1998. Both the Senate and the House of
Representatives passed bills dealing with both consumer and business bankruptcy
cases. But significant differences between the Senate and House bills required a
Congressional conference that produced a compromise bill during the final days
of the 105th Congress. The conference bill passed the House, but not the Senate.
It is likely that comprehensive bankruptcy bills will be introduced early in the
106th Congress. r
The Advisory Committee monitored legislative developments closely during 1998
and will continue to do so in 1999. Both the House and Senate bills in 1998 would f
have amended the Bankruptcy Code and title 28 of the United States Code in ways
that would have required substantial amendments to the Bankruptcy Rules and
Official Bankruptcy Forms. Several provisions of these bills were expressly
directed to the Advisory Committee. For your information, a list of the provisions 1;
of the conference bill that passed the House on October 8, 1998 (H.R.3150), and
that were expressly directed to the Advisory Committee, is attached to this report
as Appendix B.

D. Rules on Attorney Conduct. At the Advisory Committee's request, the Federal
Judicial Center is conducting a survey of bankruptcy judges and lawyers to

2



identify areas regarding attorney conduct that have caused significant problems in

bankruptcy cases and proceedings. The survey results should be useful in

determining the need for (and possibly the formulation of) new or amended

Bankruptcy Rules governing attorney conduct. The survey should be useful to

Professor Coquillette's project on rules governing attorney conduct in federal

courts.

Attachments:

Appendix A - Introduction to Preliminary Draft of Proposed Amendments to the Federal

Rules of Bankruptcy Procedure Relating to Litigation and Motion Practice

Appendix B - Selected Provisions of H.R. 3150 As Modified By the House/Senate

Conference and Passed by the House Of Representatives on October 8, 1998

Draft of minutes of the Advisory Committee meeting of October 8-9, 1998.
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Appendix A

Introduction to Preliminary Draft of
Proposed Amendments to the Federal Rules of

Bankruptcy Procedure Relating to
Litigation and Motion Practice

L At the request of the Advisory Committee on Bankruptcy Rules, in 1995 the Federal
Judicial Center conducted an extensive survey of bankruptcy judges, lawyers, trustees, clerks and
other participants in the bankruptcy system to determine their satisfaction or dissatisfaction with

LI the Federal Rules of Bankruptcy Procedure. The Advisory Committee requested the survey in
connection with the work of its Long-Range Planning Subcommittee and for the purpose of
identifying areas that are in need of improvement. The survey results indicated general
satisfaction with the Rules, but identified motion practice and litigation as areas of significant
dissatisfaction.

The Bankruptcy Rules in Part VII govern an adversary proceeding, which is a form of
litigation in bankruptcy court conducted in a manner that is similar to a civil action in district
court. For example, an adversary proceeding is commenced by filing a complaint followed by
service of a summons. Most Part VII Rules incorporate by reference specific Federal Rules of
Civil Procedure. The Advisory Committee believes, and the Federal Judicial Center survey
confirms, that the Rules governing adversary proceedings are working well.

But most requests for court orders and litigated disputes in bankruptcy court are not
adversary proceedings; they are governed by some form of motion practice unrelated to any
adversary proceeding. There has been confusion and criticism regarding procedures that governr these matters, and these are the troublesome areas identified in the Federal Judicial Center
survey.

One significant difference between a typical motion filed in a civil action in the district,
court and a typical motion filed in bankruptcy court is that the motion in district court relates to a
pending lawsuit. For example, a defendant may file a motion to dismiss a complaint or for
summary judgment. In contrast, a motion filed in bankruptcy court usually commences new
litigation that is unrelated to any pending lawsuit. For example, a creditor may file a motion for
the appointment of a trustee in a chapter 11 case or for relief from the automatic stay, or a trustee
may file a motion to assume or reject an executory contract. Each of these motions commences
litigation by or against specified parties who may not be parties in any pending litigation.
Although these motions are made within a bankruptcy case, the bankruptcy case is not, in and of

L itself, litigation involving a legal dispute in the traditional sense. Under section 301 of the
Bankruptcy Code, the mere filing of a voluntary bankruptcy petition constitutes an order for
relief.L

A serious criticism of the Bankruptcy Rules is that there is a lack of national uniformity
and insufficient guidance regarding procedures governing the resolution of these important



substantive disputes. Motions relating to a pending adversary proceeding - such as a motion
relating to discovery in an adversary proceeding seeking to recover a preferential payment to a
creditor - may be subject to minor local variation consistent with the flexibility present in p
district court motion practice. The local variations in procedure addressed by these proposed
amendments are of much greater consequence. v

Although such motions that are unrelated to pending litigation may involve millions of
dollars to the litigants, the current Rules provide little specificity or uniformity as to the
procedure governing them. Current Rule 9014 provides that relief is obtained by motion served
in the manner provided for service of a summons, that reasonable notice and opportunity to be
heard must be afforded, and that a response is not required unless the court orders otherwise. In
the absence of a contrary order, certain listed Part VII rules applicable to adversary proceedings
- most relating to discovery or summary judgment -7apply to the motion, and the court may
order that other Part VII rules shall apply.-HRule 9006(d), which applies to motions generally,
provides that, unless the court orders otherwise, at least five days' notice of a hearing must be
given and, if the motion is supported by affidavit, the affidavit must be served at least one day
before the hearing. These general provisions are often varied or supplemented with greater detail
by local rule or court order. The result is that practice varies from district to district or from court
to court. The Advisory Committee believes that greater specificity and national uniformity, as
well as improvements to the current procedures, are desirable for such motions that are unrelated
to any pending litigation.

Another criticism addressed by the Advisory Committee is confusion resulting from G
terminology used in the Bankruptcy Rules. For example, Rule 9014 governs "contested
matters," such as a motion to reject an executory contract or a motion to obtain court approval of 7)
a sale of assets. In many instances, "'contested matters" are, in fact, uncontested. Other (A
proceedings, such as an "application" for approval of professional fees, are not "contested
matters" under the Rules, despite the fact that they are often contested by parties in interest. L

The Advisory Committee has spent more than two years studying the Rules relating to
litigation in bankruptcy courts and formulating proposed amendments designed to improve P
procedures for obtaining court orders and resolving disputes. As mentioned above, the Advisory
Committee is satisfied that the rules governing adversary proceedings under Part VII are working
well. But the Advisory Committee is proposing amendments that would substantially revise
other procedures for obtaining court orders unrelated to pending litigation, both for routine
administrative matters and for more complex disputes that require greater procedural safeguards.

The most important and fundamental changes would be made to Rules 9013 (Motions;
Form and Service) and 9014 (Contested Matters), although 25 other Rules will have to be revised
to conform to the new procedures. In general, the proposed amendments would increase national
uniformity and provide more detailed procedural guidance when a party requests relief unrelated
to pending litigation; these amendments should reduce substantially the number of local rules.

2
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The highlights of the preliminary draft of the proposed amendments are as follows:

(1) Rule 9013 would be replaced with a new rule on "applications." This rule would
govern specific types of relief in areas that are routine, nonsubstantive, and rarely
contested. For example, Rule 9013 would govern the procedure for obtaining a

L court order to jointly administer two or more cases, or for an order reopening a
closed case., The procedures would be streamlined so as to avoid unnecessary
costs or delay.

The application and a proposed order would be served on specified entities
at any time before, or even at, the time when the application is filed with
the court; advance notice is not required.

0 * Although service by first class mail is available, the court by local rule
may permit the application and accompanying papers to be served by
electronic means.

A response to the application would not be required and the court may
order relief without a hearing.

(2) Rule 9014 would govern motions that are related to the administration of the
bankruptcy case or the estate, but are usually unrelated to any other pending

L b litigation. These motions are often contested and may affect significant
substantive rights of the parties. For example, a motion asking the court to order
the appointment of a trustee in a chapter 11 case, requesting relief from the
automatic stay, requesting authorization for a debtor in possession to obtain credit,
or seeking an order terminating the exclusive period in which only the debtor may
file a plan of reorganization, would be an administrative proceeding governed by
Rule 9014. Certain types of proceedings, such as a chapter 11 confirmation
hearing governed by Rule 3020, would be expressly excluded from the scope of
the rule so that more appropriate tailor-made procedures could govern. The title
of Rule 9014 would be changed from "Contested Matters" to "Administrative
Proceedings."

The significant features of an administrative proceeding under the
preliminary draft of the proposed amendments to Rule 9014 include the

i, following:

* $ The proceeding would be commenced by filing and serving a motion.

* The rule would specify the papers that must accompany the motion. A
proposed order and, unless the movant is a consumer debtor, one or more
supporting affidavits must be included. In certain situations, a copy of a

3
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valuation report must be included with the motion papers. 4'J

The motion papers, including notice of the hearing, must be served on
specified entities at least 20 days before, the hearing date. The court by
local rule may permit the papers to be served by electronic means.

Interim relief, if appropriate, may be ordered on an expedited basis.

A response to the motion may be served and filed, but no later than five
days before the scheduled hearing date. If no timely response is filed, the
court may rule on the matter without a hearing or may give notice to the
movant that a hearing will be held notwithstanding the absence of a
response.

Discovery methods applicable in adversary proceedings would be
available, except that mandatory disclosures required under Civil Rule
26(a)(l)-(3) and the discovery meeting required under Rule 26(f) would V
not apply. Certain 30-day time periods in the Civil Rules relating to
discovery would be reduced to ten days consistent with the expedited
nature of administrative proceedings.

If a timely response is filed, the court would hold a hearing to determine
whether there is a genuine issue as to any material fact and, if not, whether
any party is entitled to relief as a matter of law. Except for certain types of
motions or if the parties otherwise consent, no testimony would be taken at _

the hearing. Therefore, attorneys and unrepresented parties would not
have to bring witnesses to the hearing in most situations. If there is no
genuine issue as to any material fact, the court may grant the appropriate
relief. If the court finds that there is a genuine issue of material fact, the
court would conduct a status conference for the purpose of expediting the
disposition of the proceeding and scheduling the evidentiary hearing. L
Alternatively, on reasonable notice to the parties, the court may order that
an evidentiary hearing at which witnesses may testify will be held on the
originally scheduled hearing date.

Rule 43(e) of the Federal Rules of Civil Procedure provides that where a
motion is based on facts not appearing of record the court may hear the A,
motion on affidavits presented by the parties. The Advisory Committee
believes, however, that the assessment of witness credibility is as C

important at an evidentiary hearing on an administrative motion as it is at a
trial in an adversary proceeding. Accordingly, the proposed amendments
to Rule 9014 provide that Civil Rule 43(e) does not apply at an evidentiary
hearing on an administrative motion. When there is a genuine issue of

4
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material fact, this provision would require that witnesses appear and
testify, rather than give testimony by affidavit.

* To provide flexibility where needed, the court for cause may order that
¢-A any procedural requirement under Rule 9014 will not apply or will be

amended in a particular proceeding. But the requirements of Rule 9014
may not be abrogated by local rule or general order. In accordance with
Rule 9006, the court also may extend or reduce any time period set forth in

L, Rule 9014.

It would be desirable to divide all proceedings arising in, or related to, a bankruptcy case
into only three categories: applications under Rule 9013, administrative proceedings under Rule
9014, and adversary proceedings under Part VII. But there are some proceedings that do not fit
well into any of these three categories. These excluded proceedings, which are listed in the
proposed amendments to Rule 9014(a), would be governed by other specified rules.

Although the proposed amendments to Rules 9013 and 9014 would provide greater
guidance and national uniformity, they would not govern motions that are made within a pending
adversary proceeding, pending administrative proceeding, or other pending litigation. For
example, Rules 9013 and 9014 would not govern a motion dealing with a discovery dispute in an
adversary proceeding. Motions that are related to pending litigation in bankruptcy court -
which are similar to typical motions made in a civil action in the district court - would continue
to be guided by other national rules, such as Rule 7007 or 9006, and by local rules and practice.
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Appendix B

L SELECTED PROVISIONS OF H.R. 3150 AS MODIFIED BY
THE HOUSE/SENATE CONFERENCE AND AS PASSED BY
THE HOUSE OF REPRESENTATIVES ON OCTOBER 8,1998L

Section 403. Standard Form Disclosure Statement and Plan.

The Advisory Committee on Bankruptcy Rules of the Judicial Conference of the United
States shall, within a reasonable period of time after the date of the enactment of this Act,
propose for adoption standard form disclosure statements and plans of reorganization for
small business debtors (as defined in section 101 of title 11, United States Code, as
amended by this Act), designed to achieve a practical balance between--

(1) the reasonable needs of the courts, the United States trustee, creditors, and
other parties in interest for reasonably complete information; and
(2) economy and simplicity for debtors.

Section 404. Uniform National Reporting Requirements.

(a) Reporting Requirements.-- (1) Title 11 of the United States Code is amended by
inserting after section 307 the following.

Sec. 308. Debtor reporting requirements
"A small business debtor shall file periodic financial and other reports containing
information including --
(1) the debtor's profitability, that is, approximately how much money the debtor
has been earning or losing during current and recent fiscal periods;
(2) reasonable approximations of the debtor's projected cash receipts and cash

L disbursements over a reasonable period;
(3) comparisons of-actual cash receipts and disbursements with projections in
pnor years;L (4) whether the debtor is -

(A) in compliance in all material respects with postpetition requirements
imposed by this title and the Federal Rules of Bankruptcy Procedure; and
(B) timely filing tax returns and paying taxes and other administrative
claims when due, and, if not, what the failures are and how, at what cost,
and when the debtor intends to remedy such failures; and

(5) such other matters as are in the best interests of the debtor and creditors, and in
r the public interest in fair and efficient procedures under chapter II of this title."

(b) Effective Date.-- The amendments made by subsection (a) shall take effect 60 days
after the date on which rules are prescribed pursuant to section 2075, title 28, United
States Code to establish forms to be used to comply with section 308 of title 11, United
States Code, as added by subsection (a).



Section 405. Uniform Reporting Rules and Forms for Small Business Cases.

(a) Proposed Rules and Forms.-- The Advisory Committee on Bankruptcy Rules of the L
Judicial Conference of the United States shall propose for adoption amended Federal
Rules of Bankruptcy Procedure and Official Bankruptcy Forms to be used by small
business debtors to file periodic financial and other reports containing information,
including information relating to--

(1) the debtor's profitability;
(2) the debtor's cash receipts and disbursements; and L
(3) whether the debtor is timely filing tax returns and paying taxes and other
administrative claims when due.

(b) Purpose.-;- The rules and forms proposed under subsection (a) shall be designed to
achieve a practical balance between--

(1) the reasonable Feeds of the bankruptcy court, the United States trustee,
creditors, and other parties in interest for reasonably complete information;
(2) the small business debtor's interest that required reports be easy and
inexpensive to complete; and
(3) the interest of all parties that the required reports help the small business
debtor to understand its financial condition and plan its future.

Section 607. Sense of Congress Regarding Expansion of Rule 9011 of the Federal Rules of L
Bankruptcy Procedure

It is the sense of Congress that rule 9011 of the Federal Rules of Bankruptcy Procedure
,(11 U.S.C. App) should be modified to include a requirement that all documents
(including schedules), signed and unsigned, submitted to the court or to a trustee by
debtors who represent themselves and debtors who are represented by an attorney be L;
submitted only after the debtor or the debtor's attorney has made reasonable inquiry to
verify that the information contained in such documents is well grounded in fact, and is
warranted by existing law or a good-faith argument for the extension, modification, or
reversal of existing law.

Section 802. Effective Notice to Government p

(b) Adoption of Rules Providing Notice.- The Advisory Committee on Bankruptcy Rules
of the Judicial Conference of the United States shall, within a reasonable period of time
after the date of the enactment of this Act, proposed for adoption enhanced rules for
providing notice to State, Federal, and local government units that have regulatory
authority over the debtor or which may be creditors in the debtor's case. Such rules shall
be reasonably calculated to ensure that notice will reach the representatives of the

2 r



governmental unit, or subdivision thereof, who will be the proper persons authorized to
act upon the notice. At a minimum, the rules should require that the debtor--

(1) identify in the schedules and the notice, the subdivision, agency, or entity in
respect of which such notice should be received;
(2) provide sufficient information (such as case captions, permit numbers,

ark taxpayer identification numbers, or similar identifying information) to permit the
governmental unit or subdivision thereof, entitled to receive such notice, to
identify the debtor or the person or entity on behalf of which the debtor is

LI providing notice where the debtor may be a successor in interest or may not be the
same as the person or entity which incurred the debt or obligation; and
(3) identify, in appropriate schedules, served together with the notice, the property
in respect of which the claim or regulatory obligation may have arisen, if any, the
nature of such claim or regulatory obligation and the purpose for which notice is
being given.

3
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To: Honorable Anthony J. Scirica, Chair, Standing Committee

on Rules of Practice and Procedure FERN M. SMITH

From: Paul V. Niemeyer, Chair, Advisory Committee on the
Federal Rules of Civil Procedure

Date: December 10, 1998

Re: Report of the Civil Rules Advisory Committee

I Introduction

The Civil Rules Advisory Committee met on November 12 and 13, 1998, in Charleston,

South Carolina. The three following parts of this Report present: (II) a recommendation to

publish for comment changes in the rules governing impoundment of things claimed to infringe a

copyright; (III) a report of the Advisory Committee's deliberations on the proposal to establish a

uniform effective date for local district-court rules; and (IV) brief summaries of other matters that

remain on the Advisory Committee's agenda.

In addition to these matters, the Advisory Committee took action with respect to some of

the proposals that have accumulated on the docket. Agenda items have accumulated for a variety

of reasons. Some topics, having been studied in some detail, seem to present questions that must

be deferred until there is time for another major project. The study of special masters, described

below, is one such topic. Other topics seem closely related, and to deserve periodic study as a

group. The perennial suggestions to revise the service-of-process provisions of Civil Rule 4 are

an example. Part of the accumulation has arisen only because of the time demanded by the major

projects to review class-action practices and discovery, and the Advisory Committee's role as

leader of the Mass Torts Working Group. The Agenda Subcommittee has been reestablished to

undertake a comprehensive review of the docket for the purpose of recommending appropriate

courses of action.

The draft minutes of the November meeting are attached.
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Li
IIAction Item

Copyright Rules Proposals Recommendedfor Publication

The Advisory Committee recommends publication for comment of three related rules
changes: (1) Abrogation of the Copyright Rules of Practice; (2) Amendment of Civil Rule 65 by
adding a new subdivision (f) that explicitly brings copyright impoundment procedures within
Rule 65 injunction procedures; and (3) Amendment of Civil Rule 81(a)(1), primarily for the
purpose of reflecting abrogation of the Copyright Rules of Practice. These proposals seek to
establish a firm legal foundation for the practices that have been adopted by several district
courts. Confirming these practices will ensure that effective pretrial remedies are in fact
available to protect copyrights as a central form of intellectual property. The changes will
provide reassurance to other countries that the United States can honor its international
obligations in these matters.

Most lawyers, including many copyright lawyers, do not know that an independent set of
Copyright Rules of Practice, adopted under the 1909 Copyright Act, seems to persist to this day. 7
The Advisory Committee first proposed abrogation of the Copyright Rules in 1964, but the I
question was put aside in deference to the copyright reform efforts that eventually led to the 1976
Copyright Act. Nothing has been done since then, despite grave constitutional doubts about the
ex parte seizure provisions and about the actual life or accidental death of the rules. Several L
federal courts have recognized the problems that arise from these anachronistic rules, and have
invented apparently successful means to overcome the problems. At least a few anecdotes
suggest that some practitioners have continued to invoke the ex parte seizure remedies provided
by the Copyright Rules, however, and in any event it is desirable to get our house in order. This
proposal renews the 1964 proposals to abrogate the 1909, Copyright Rules and to amend Civil
Rule 65 to provide a secure foundation for all appropriate pretrial remedies. Li

These proposals are designed to ensure that federal courts can continue to do what they
are doing now - providing effective remedies and procedures in copyright cases. As matters
now stand, there is a plausible technical argument that there are no rules of procedure for
copyright actions. Almost universally, federal courts ignore this potential problem and apply the K
Federal Rules of Civil Procedure. Beyond this general difficulty lies a more pointed problem.
The prejudgment seizure provisions in the Copyright Rules of Practice, even if they apply to
actions under the 1976 Copyright Act, probably are inconsistent with the Act and quite probably
are unconstitutional. Here too the federal courts seem to have adapted by applying the safeguards
of Civil Rule 65 procedure in ways that both satisfy constitutional requirements and provide
effective protection against copyright infringements. Appropriate rule changes are more than
thirty years overdue. It is time to make the rules conform to practice.

Congressional staff members have expressed some concern that the proposed action,
although taken for the purpose of establishing a secure foundation for effective copyright
remedies, might be misunderstood in other countries. The United States is actively encouraging
all countries to provide effective intellectual property schemes. If the Committee decides that
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L.

these problems have lingered more than long enough, care must be taken to reassure the world
that the purpose and effect are to bolster present effective practice, not to diminish it.

The Problems

No Procedure. Civil Rule 81 (a)(1) presents the question whether there are any procedural
rules to apply in copyright actions. It states that the Civil Rules "do not apply to ***

L proceedings in copyright under Title 17, U.S.C., except in so far as they may be made applicable
thereto by rules promulgated by the Supreme Court of the United States." Rule 1 of the
Copyright Rules of Practice reads:

Proceedings in actions under section 25 of the Act of March 4, 1909, entitled "An
Act to amend and consolidate the acts respecting copyright", including
proceedings relating to the perfecting of appeals, shall be governed by the Rules
of Civil Procedure, in so far as they are not inconsistent with these rules.

The problem is that all of the 1909 Copyright Act was superseded in 1976. On the face of
Civil Rule 81 and Copyright Rule 1, there is no Supreme Court rule that makes the Civil Rules

E applicable to proceedings in copyright under present Title 17.

Courts have mostly reacted by ignoring this seeming problem. In Kulik Photography v.
Cochran, E.D.Va.1997, 975 F.Supp. 812, 813, the court noted an unpublished opinion by a
magistrate judge that apparently holds the Civil Rules inapplicable in a copyright action. The
court observed that many courts continue to apply the Civil Rules, and then concluded that it

F : need not decide whether to follow the Civil Rules because in any event it could grant the
&W. defendants' motion to dismiss for lack of personal jurisdiction. Otherwise, federal courts seem to

follow the sensible course of applying the Civil Rules without further anguish. The Civil Rules
nonetheless should be amended to securely establish this result.

L

The failure to amend Copyright Rule 1 in 1976 may reflect the obscurity of the Copyright
Rules. Although it is embarrassing to have waited so long, it would be easy to adopt a technical
amendment that substitutes an appropriate reference to the 1976 Act in Copyright Rule 1.

The reason for inquiring beyond this simple technical correction is revealed on examining
the balance of the Copyright Rules. Rule 2, which imposed special pleading requirements, was
abrogated in 1966. The remaining Rules 3 through 13 deal with one subject only - the

L procedure for seizing and holding, before judgment, "alleged infringing copies, records, plates,
molds, matrices, etc., or other means of making the copies alleged to infringe the copyright."

E These rules require a bond approved by the court or commissioner, but do not appear to require
any particular showing of probable success. The marshal is to retain the seized items and keep
them in a secure place. The defendant has three days to object to the sufficiency of the bond.
The defendant also may apply for the return of the articles seized with a supporting "affidavit
stating all material facts and circumstances tending to show that the articles seized are not
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infringing ***." Rule 10 provides that "the court in its discretion, after such hearing as it may
direct, may order such return" if the defendant files a bond in the sum directed by the court. ¢

Since the Copyright Rules deal only with prejudgment seizure, and have not been
reviewed for many years, it seems appropriate to ask whether they continue to reflect evolving
concepts and practices that have transformed the due process constraints on prejudgment
remedies.

Due Process. In 1964, the Civil Rules Advisory Committee consideredthe Copyright
Rules and published for comment a proposal to abrogate the Copyright Rules. The proposal was
driven in part by a belief that all civil actions should be governed by the Civil Rules, and in part
by grave doubts about the wisdom of the prejudgment seizure provisions in Rules 3 through 13.
The seizure procedure:

is rigid and virtually eliminates discretion in the court; it does not require the
plaintiff to make any showing of irreparable injury as a condition of securing the
interlocutory relief; nor does it require the plaintiff to give notice to the defendant
of an application for impounding even when an opportunity could feasibly be
provided.

Opposition was expressed by the American Bar Association and by the Ninth Circuit
Judicial Conference, who apparently relied on the same advisers. The opponents expressed
satisfaction with the working of the Copyright Rules. The Reporters were not swayed; they
suggested that alleged infringers were not likely to be heard in the rulemaking process. In the
end, the Advisory Committee concluded that its proposals were sound, but that the final decision
whether to recommend adoption should be made by the Standing Committee in light of the needs
of sound relations with Congress while the process of revising the Copyright Act was going on.
The Standing Committee recommended that only the special pleading requirements embodied in
Rule 2 be abrogated.

For more than thirty years, the Copyright Rules of Practice have been published in
U.S.C.A. with the following Advisory Committee Notes appended to each remaining rule:

* * * The Advisory Committee has serious doubts as to the desirability of
retaining Copyright Rules 3-13 for they appear to be out of keeping with the
general attitude of the Federal Rules of Civil Procedure * * * toward remedies -

anticipating decision on the merits, and objectionable for their failure to require L
notice or a showing of irreparable injury to the- same extent as is customarily
required for threshold injunctive relief. However, in view of the fact that
Congress is considering proposals to revise the Copyright Act, the Advisory
Committee has refrained from making any recommendation regarding Copyright
Rules 3-13, but will keep the problem under study.
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The line of contemporary decisions revising due process requirements for prejudgment
remedies began soon after this paragraph was written. See Sniadach v. Family Fin. Corp., 1969,
395 U.S. 337, 89 S.Ct. 1820; Fuentes v. Shevin, 1972, 407 U.S. 67, 92 S.Ct. 1983; Mitchell v.
WT. Grant Co., 1974, 416 U.S. 600, 94 S.Ct. 1895; North Georgia Finishing, Inc. v. Di-Chem,
Inc., 1975, 419 U.S. 601, 95 S.Ct. 719; Connecticut v. Doehr, 1991, 501 U.S. 1, 111 S.Ct. 2105.
These decisions do not establish a crystal-clear formula for evaluating the process required to
support no-notice prejudgment remedies. But they do make it clear that the procedures
established by the Copyright Rules would have, at best a very low chance of passing
constitutional muster. It seems to be accepted that no-notice preliminary relief continues to be
available on showing a strong prospect that notice will enable the opposing party to defeat the

L opportunity for effective relief. But it is almost certainly required that this showing be made in
ex parte proceedings before a judge or magistrate judge. A mere affidavit filed with a court clerk
will not do. The Copyright Rules do not approach this standard.

Statutory Provision: In addition to the due process problem, the Copyright Rules also
seem inconsistent with the interim impoundment remedy established by the 1976 Copyright Act.
17 U.S.C. § 503(a) provides:

7 At any time while an action under this title is pending, the court may order the
impounding, on such terms as it may deem reasonable, of all copies or
phonorecords claimed to have been made or used in violation of the copyright

C owner's exclusive rights, and of all plates, molds, matrices,, masters, tapes, film
L negatives, or other articles by means of which such copies or phonorecords may

be reproduced.

L This provision gives the court discretion whether to order impoundment, and discretion to
establish reasonable terms. Apart from the terms of the bond posted by the plaintiff, discretion

i seems to enter the Copyright Rules only at the Rule 10 stage of an order to return the seized
items.

An early reaction to these difficulties was provided by Judge Harold Greene in WPOW,
Inc. v. MRLJEnterprises, D.D.C.1984, 584 F.Supp. 132, 134-135. Judge Greene concluded that
§ 503(a) makes prejudgment impoundment discretionary, and that an exercise of discretion
requires "procedures which are other than summary in character." Decisions under the pre-1976
Act Copyright Rules no longer control, Instead, the normal injunction requirements of Civil
Rule 65 apply. A later decision by Judge Sifton provides a strong statement that the Copyright

L, Rules are inconsistent with § 503(a), and an equally strong suggestion that they probably are
unconstitutional. Paramount Pictures Corp. v. Doe, E.D.N.Y.1993, 821 F.Supp. 82. The
reasoning of these decisions was found persuasive in Religious Technology Center v. Netcom

L On-Line Communications Servs., Inc., N.D.Cal. 1995, 923 F.Supp. 1231, 1260-1265, where the
court adopted Civil Rule 65 procedures. The doubts expressed by the WPOW and Paramount
Pictures courts are reflected, without need for resolution, in First Technology Safety Systems, Inc.
v. Depinet, 6th Cir.1993, 11 F.3d 641, 648 n. 8. Columbia Pictures Indus. v. Jasso, N.D.I11.1996,
927 F.Supp. 1075, 1077, may seem to look the other way by stating that the Copyright Rules
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govern impoundment, but the court then proceeds through all-of the appropriate steps for a court-
determined temporary restraining order under Civil Rule 65. Century Home Entertainment, Inc.
v. Laser Beat, Inc., E.D.N.Y.1994, 859 F.Supp. 636, is similarto the Columbia Pictures decision. L

If there is room for significant doubt, it is whether even the Civil Rule 65(b) temporary,,
restraining order procedures may support no-notice seizures. The Supreme Court decisions are
not as clear as could be wished. There is room to argue that even after an ex parte hearing, free
use of a defendant's property can Abe restrained without notice only if the plaintiffs claim falls
into a category that is easily proved and that gives the plaintiff some, form of pre-existing interest
in the property. A secured creditor can qualify, as with the vendor's lien in Mitchell v, W T.
Grant. A tort claimant does not qualify, as in Connecticut v. Doehr. A copyright owner is Ly
asserting a property ;interest that might, for this purpose, be found to attach to an infringing item.
But the claim of infringement often will be difficult to establish. The Court emphasized the risk _

of error in Connecticut v. Doehr, and there is a genuine risk of error in making many claims of
copyright infringement.

These doubts cannot be completely dispelled, but they can be satisfactorily met. There is V
strong appellate authority justifying no-notice seizure of counterfeit trademarked goods. The
consensus classic decision is Matter of Vuitton et Fils S.A., 2d Cir. 1979, 606 F.2d 1. Vuitton
showed that it had initiated $4 counterfeit goods actions, and filed affidavits detailing experience L
with notices of requested restraints. The defendants regularly arranged to transfer the infringing
items. The court foundhthis showing sufficient to establish why notice should not be required in a r
case such as this one. If notice is required, that notice all too often appears to serve only to
render fruitless further prosecution of the action. This is precisely contrary to the normal and
intended role of "notice," and is surely not what the authors of the rule [65(b)] either anticipated
or intended."

Congress reacted to continuing trademark infringement problems with the Trademark C

Counterfeiting Act of 1984, which establishes an elaborate temporary-restraining-order-like
procedure for no-notice seizure. 15 U.S.C. § 1116(d). This procedure was explored and
approved in Vuittonv. White, C.A.3d, 1991, 945 F.2d 569. V

The analogy to trademark problems is bolstered by the relative frequency of proceedings
that combine copyright and trademark claims. The Time Warner Entertainment case, 'for
example, involved both copyright and trademark rights in Looney Tunes and Mighty Morphin
Power Rangers figures.

U
The most significant question raised by the trademark analogy is whether it would be

better to shape the Enabling Act response to the prospect that Congress may wish to enact a
copyright analogue to the trademark statute. A letter from the American Intellectual Property
Law Association, which otherwise supports the changes proposed below, reports a division of
opinion on the desirability of supplemental legislation. Supplemental legislation indeed should
be welcomed if Congress were to conclude that a new statute would usefully give more pointed
guidance than a combination of the copyright impoundment statute, § 503(a), and Civil Rule
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65(b). But there is little indication that courts have encountered any special difficulties in
adapting Rule 65(b) to copyright impoundment. It seems better to supplement repeal of the
Copyright Rules and amendment of Rule 81(a)(1) by a revision that expressly applies Civil Rule
65 to copyright impoundment. This revision was first proposed in 1964, and continues to make
sense. Additional measures can safely be left to Congress.

International Obligations

The TRIPS provisions of the Uruguay Round of GATT require that effective remedies be
provided "against any act of infringement of intellectual property rights covered by this
Agreement, including expeditious remedies to prevent infringements." Article 41(1).
"Defendants shall have the right to written notice which is timely and contains sufficient detail,
including the basis of the claims." Article 42. "The judicial authorities shall have the authority
to order a party to desist from an infringement ** *." Article 44(1). Provisional measures are

covered in Article 50:

1. The judicial authorities shall have the authority to order prompt and effective
provisional measures: (a) to prevent an infringement of any intellectual property
right from occurring ** *; (b) to preserve relevant evidence in regard to the
alleged infringement.

2. The judicial authorities shall have the authority to adopt provisional measures
inaudita altera parte where appropriate, in particular where any delay is likely to
cause irreparable harm to the right holder, or where there is a demonstrable risk of
evidence being destroyed.

3. The judicial authorities shall have the authority to require the applicant to
provide any reasonably available evidence in order to satisfy themselves with a
sufficient degree of certainty that the applicant is the right holder and that the
applicant's right is being infringed or that such infringement is imminent, and to
order the applicant to provide a security or equivalent assurance sufficient to
protect the defendant and to prevent abuse.

4. Where provisional measures have been adopted inaudita altera parte, the
parties affected shall be given notice, without delay after the execution of the
measures at the latest. A review, including a right to be heard, shall take place
upon request of the defendant with a view to deciding, within a reasonable period
after the notification of the measures, whether these measures shall be modified,
revoked or confirmed. * * *\

These procedures can be implemented fully under Civil Rule 65, and as suggested above
the ex parte - inaudita alteraparte - provisions seem compatible with due process
requirements. Abrogating the Copyright Rules and amending Civil Rule 65 to expressly govern
impoundment proceedings will help ensure that we are in compliance with TRIPS by removing
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L,,t
the doubts surrounding current practice and provisions. Such room for doubt as might remain
goes to the Article 50(1) authority "to preserve relevant evidence in regard to the alleged
infringement," and the Article 50(2) authority to act "where there is a demonstrable risk of
evidence being destroyed." A combination of Rule 65 with the discovery rules, however, should
be relied upon to establish this authority. Only if these tools prove inadequate should
consideration be given to a procedural rule governing no-notice, prejudgment seizure of
evidence.

LI
Li

L
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RULiES OF PRCTICE AS AmENDEiD
1 Rule 1
2 Proceedings in atiouns brought under sectio 25 of thle A ct of Mairc 4, 1909, entitle
3 "A91 A ct to atnernd and consolidate the acts res~pcting eopyigfl t', iiictudiig proceedings
, 4 relating to the perfceting of appeal, shall be govined by th Rules of Civil Procedure, i
5 so far as tley are not iwounsistent with thlese rUks.

L 6 Rulc 3
7 Upon the. i nstitution of amy ation, suit Or proceeding, or at any tiie thelrafter, and
8 b1efore tlhe cntly of fidal j mudent or deu e tLerein, the plainltiff Or coVIplaiInaInt, Or Lis

L 9 authlriLzd agent or attoriny, i1my file with the clerk of arry eOUwt giveln j uisdietioln un d S

10 secti on 34 of the Act of March 4, 1909, an affidavit statinrg UpOin the best of h1is
11 knowldge, inlforiation and b1if, thle 11 brt1 lbc and location, as nlea as may be, oft1c
12 alleged infiingig rupii57 1ecrds, plates, m11olds, latrices, etc., or othel mwanis for lm ak in g

13 t he copic alke d to infting = coLpyriglht, and the value of the samel, and with s-aeh
14 affidavit shall file witlh tLe clerk a bon1 d executfd by at least two sureties and appioved by

L 15 the court or a CuilmtliVine therof.

16 Rule 4
17 SucL bond shall bind the sureties in a specified smt, to be fixed by the court, but not
1 8 less fimt twc ~ eSonable value of suchl fffir~inilgg copies, plates, records, mlolds,
19 niatrices, or otther means for inark;.g smucl infri i ci i and be conditionecd for thie

2 0 p secip t prueution of tlh action, suit or proceeding, fri th1e return of said artieles to tlh
21 defbndant, if tliey or any of tlhemn are adjmdged nt to be iiifiingeients, or if the action

F 22 abatis, ui is discountinued befor tlh y are returind to the defendamt, and for tlhe p ay mn ewlt
23 to tlie ddfeidamnt of any darnages which tlhe COt l t miiay avwad to 1h111 a gain1st the plaintiff or
24 eoniplainant. Upon thie fihing of said affidavit and b 1ond, and the applroval of said bon1 d,

L 25 the clerkl sall issne a writ directedto the larsal of tle district wheLe tlhe sa id infiinlin~
26 caoes, r ecods, molds, matrices ., ortc1otlher mea s of making such infri ig
27 co~pie sall l4 stated in said affidavit to be located, and genrlally to any trairhal oftlk

L 28 U- itd States, directing th.e said mnarlshal to frtliwith seize and hold thle s e suljec to
29 tlhe order of the COUrt issuing said writ, or of the cUwt of tle d istrict in VVl dc tlhe sizure
30 shaHlc ntadc-

31 Rule-S
32 The mI~aIslAal shlall tlhereupIn seize said articles or any smnaller or larger part tlheIof lhe
33 inay thei.n or thiereafter find, using such force as imay be reasonably nlecesgary in tl1e
34 premises, anid serve oIn tlhe d efend an t a copy of tdie affidavit, writ, and J.11d ly ddiveinig
35 th11 e; salne. *V to1111 pesuoally , 1f 11f c a n be fgund within th1e distrtll , U1 11f I . a nl nUt -b

36 found, to his agent, if any, oi to to t, pc erso ftomII wvhose pVossesi n tl e articles are takxte,
37 or if th1e o w Iner, agent, i stucl personU can not be found vw-ithin tlhe district, by leayin~ s aid
38 copy at tht usual olace of abode of sue n owner or agent, with a peIsonI of suital ag, cu"d
39 discetill, at t pla where said articles are found, and shall naze iinnwdiate retdu
40 of izure, or atempted seiz , to th.e COurt. Ie shall also, attacl to said artieles a

t. g~~~~~~~~~~~~~~~~
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41 tag or label stating tlh fd of suh seizure and waining all persons fioni in any 1ariner1
42 ,ftcrferting therewith:.

43 Ruk- 6
44 A ihasal se0 has sized alleged infringing attieles, shlll retainl tlm in hi possio
45 keepig t i a 1 plae, sujectt to the o ir Iftt. ou.

46 Rule 7 L
47 Within l.ftlree day after the ati dles are seized, and a copy of the affidavit, writ and bon1 d

48 are served as hlereinbebre provided, the defeldant slhall serve upon the clerk l a niotic tJrat"
49 he excep t s to th e awount of the peinalty of thle bond, or to the sumeties of the plaintiff oJ
50 comvplaiinat, or bo tlwis lhe slhall be dee ln-d to have waived all objection to t he

51 a= ou n t of thc pcnalty of the bond anid the suffi ienefy of t ties theLron. If the cowt
52 sustain the exceAptio1s it mlLay order a niew l, bo.d to lbe exe uted by tlhe Pla i nftif f or 0 1

53 comnp l a in a n t, or in default theecof vvitfiin a tityre to be armned by, he e our t, i propffty to
54 be rduftnd to thle defcndat. 7
55 Rule 8
56 WitJin teni days after service of sueh notice, the attoriwy of the plaintiff or comnplainant
57 shall serve upon tlh defcndant or lhis attornecy a notice of the justificatio of tle suretis, L
58 and said sureties slall justify bleforc thec COUl t or a judge thereof at tlhe tin thlerein stated.

59 Rafe9
60 The defeindant, if he does no t except to tlhe am o uni t of tire penalty of the b0ond orthu
61 sufficienmcy of thc suireties of the plaintiff or comiplairamt, miiay mnake application1 to thu
62 Coult for t h e lretuin to him of the aricle.s seiLzd, upon filing an affidavit tating all

63 material facts and irctuwnstanuces tendinig to shovvw that the articles seized are not infringini
64 uop~us, records, plates, miolds, m11atrices, Or nemais fblr mak in g the copies aileged to
65 ilftinlgc thlc copyright.

66 Rule 10K
67 Thereupon the court in its discretion, and after such hariiig as it miiay dirct, miiay order
68 such return upon tle filing by tdi defandant of a bond executed by at least two sureties,
69 binding tflh in a specified sum to be fixed in the disceftionl of the court, and conditioned
70 for t he delivery of said specified articles to abide the order of the court. The plaintiff
71 eomplainaat linay rquir esucha uties to jstif within ten days of th filing of -uch
72 b

73 Rule 11
74 Upon the granting of such applicationl and the j usifafion of the sureties onthe b 1ond, L
75 the mnarshal shall inntediately deliver the articles seized to the defendant.
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76 Ru-e 12
77 A LO sr required to ble perOfrmd by any miiarshal iltay be performe1~d by any- dputy
78 of.sueh rshal.

80 Frc a rid;ng Her this seetion the llmarshlal shall be entitled to the samie
81 fees as are allowed fbr silyti laL eves ill other cases.
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82 Rule 65. Injunctions

83 (1) Copyright impoundment. This rule applies to copyright impoundment proceedings.

FLJ
84 Committee Note

85 New subdivision (f) is added in conjunction with abrogation of the antiquated Copyright
86 Rules of Practice adopted for proceedings under the 1909 Copyright Act. Courts have naturally
87 turned to Rule 65 in response to the apparent inconsistency of the former Copyright Rules with
88 the discretionary impoundment procedure adopted in 1976, 17 U.S.C. § 503(a). Rule 65
89 procedures also have assuaged well-founded doubts whether the Copyright Rules satisfy more
90 contemporary requirements of due process. See, e.g., Religious Technology Center v. Netcom p
91 On-Line Communications Servs., Inc., 923 F.Supp. 1231, 1260-1265 (N.D.Cal.1995); Paramount LJ

92 Pictures Corp. v. Doe, 821 F.Supp. 82 (E.D.N.Y.1993); WPOW, Inc. v. MRLJEnterprises, 584
93 F.Supp. 132 (D.D.C.1984). K

94 A common question has arisen from the experience that notice of a proposed
95 impoundment may enable an infringer to defeat the court's capacity to grant effective relief.
96 Impoundment may be ordered on an ex parte basis under subdivision (b) if the applicant makes a X

97 strong showing of the reasons why notice is likely to defeat effective relief. Such no-notice
98 procedures are authorized in trademark infringement proceedings, see 15 U.S.C. § 1116(d), and C

99 courts have provided clear illustrations of the kinds of showings that support ex parte relief. See L

100 Matter of Vuitton et Fils S.A., 606 F.2d 1 (2d Cir. 1979); Vuitton v. White, 945 F.2d 569 (3d
101 Cir. 1991). In applying the tests for no-notice relief, the court should ask whether impoundment L
102 is necessary, or whether adequate protection can be had by a less intrusive form of no-notice _J
103 relief shaped as a temporary restraining order.

104 This new subdivision (f) does not limit use of trademark procedures in cases that combine
105 trademark and copyright claims. Some observers believe that trademark procedures should be
106 adopted for all copyright cases, a proposal better considered by Congressional processes than by
107 rulemaking processes.

L

1 2 ~ ~ ~ ~ ~ ~
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108 Rule 81. Applicability in General

109 (a) To -What Proceedings to which the Rules Applyicable;

110 (1) These rules do not apply to prize proceedings in admiralty governed by Title 10,

111 U.S.C., §§ 7561-7681. They do not apply to proceedings in bankruptcy as provided by

112 the Federal Rules of Bankruptcy Procedure or to proceedings in copyri& u nder T itle 17,

113 U.S.C., except in so far as they may be made applicabl tle-cdy rules prokp utgated b

L 114 the S up rem e Ceotw of tlhe U1i te d State. Tley do not apply to rnlertal healfi proceeduings

115 ' the Un1ited States District Court for the D istrict of Coluiimbia.

fl 116 *** *

117 Committee Note

L 118 Former Copyright Rule 1 made the Civil Rules applicable to copyright proceedings
119 except to the extent the Civil Rules were inconsistent with Copyright Rules. Abrogation of the
120 Copyright Rules leaves the Civil Rules fully applicable to copyright proceedings. Rule 81 (a)(1)
121 is amended to reflect this change.

L 122 The District of Columbia Court Reform and Criminal Procedure Act of 1970, Pub.L. 91-
123 358, 84 Stat. 473, transferred mental health proceedings formerly held in the United States
124 District Court for the District of Columbia to local District of Columbia courts. The provision

L 125 applying the Civil Rules to these proceedings is deleted as superfluous.

126 The reference to incorporation of the Civil Rules in the Federal Rules of Bankruptcy
127 Procedure has been restyled.

L
L
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128 The following model is an example of an order that could be used to abrogate the
129 copyright rules:

130 ORDER OF_ _

131 1. That the Rules of Practice for proceedings in actions brought under section 25 of the
132 Act of March 4, 1909, entitled "An Act to amend and consolidate the acts respecting copyright,"
133 be, and they hereby are, abrogated. EJ

134 2. That the abrogation of the forementioned Rules of Practice shall take effect on
135 December 1, EJ
136 3. That the Chief Justice be, and hereby is, authorized to transmit to the Congress the
137 foregoing abrogation in accordance with the provisions of Section 2072 of Title 28, United States
138 Code.
139 [Explanatory Note]

140 The Copyright Rules of Practice were adopted under the final, undesignated, paragraph of

141 the Act of March 4, 1909, c. 320, § 25, 35 Stat. at 1081-1082:
142 § 25 That if any person shall infringe the copyright in any work protected under the copyright
143 laws of the United States such person shall be liable:
144 *** **

145 (c) To deliver up on oath, to be impounded during the pendency of the action, upon such
146 terms and conditions as the court may prescribe, all articles alleged to infringe a copyright;
147 *****

148 (e)

149 Rules and regulations for practice and procedure under this section shall be prescribed by :

150 the Supreme Court of the United States. J

151 This final paragraph of § 25 was repealed in 1948, apparently on the theory that it L
152 duplicated the general Enabling Act provisions. Act of June 25, 1948, c. 646, § 39, 62 Stat. 992,
153 996 & n. 31. See Historical Notes, 17 U.S.C.A., following Copyright Rule 1. It seems
154 appropriate to rest abrogation on § 2072, for want of any other likely source of authority. L

L

L

:14



L Civil Rules Advisory Committee Report

December 10, 1998

III Civil Rule 83- Local Rules - Recommendedfor Discussion

L The Committee discussed two drafts that would amend Civil Rule 83(a), following the
request of the Standing Committee that the advisory committees study adoption of a uniform

K effective date for local rules. The Appellate Rules Committee has approved a draft Appellate
Rule 47 that makes two changes. First, the draft sets December 1 as the effective date unless a
different effective date is specified when there is "an immediate need for the amendment."

L Second, the draft prohibits "enforcement" of a local rule before a copy is received by the
Administrative Office.

L Two versions of Civil Rule 83 are set out below. The first follows the lead of the
Appellate Rules Committee, with one change that reflects a statutory difference between local
district-court rules and local circuit-court rules. A district-court rule must be "furnished" not
only to the Administrative Office, but also to the judicial council of the circuit. This first draft
prohibits "enforcement before a rule is received by both the Administrative Office and the judicial
council.

The second draft Rule 83 goes farther. It sets a 60-day advance notice and comment
requirement before a local rule can be adopted or amended, with an exception that reflects the

L "immediate need" provision in 28 U.S.C. § 2071(e). Moreover, it prohibits enforcement of a
local rule until 60 days after notice is given to the judicial council and the Administrative Office
and until it is made available to the public. It also requires the Administrative Office both to
publish all local rules by electronic means and to report to the district court and the judicial
council any rule that does not conform to Rule 83 requirements. Once a rule has been reported

L. by the Administrative Office, enforcement is prohibited until the judicial council has approved.

These drafts are reported to the Standing Committee for discussion, without further
recommendation. The Civil Rules Committee determined unanimously that there should be
further consideration of the question whether the general Enabling Act authority established by

r § 2072 should be invoked to supersede the explicit "effective date" provisions of § 2071; it may
be wiser to seek § 2071 amendments. The Civil Rules Committee also unanimously
recommends adding June 1 as an alternative effective date. Discussion of these issues is
reflected in the draft Minutes at pages 25 to 30. The distinction adopted in proposed Appellate

L Rule 47 between the "effective date" and "enforcement" of a local rule also will be noted briefly.

The problem of statutory authority is easily stated. Section 2071(a) establishes districtL courts' authority to "prescribe rules for the conduct of their business." Section 2071(b) provides
that any "[s]uch rule shall take effect upon the date specified by the prescribing court * * *."
Section 2071(c)(1) provides that a district-court rule "shall remain in effect unless modified or

lo abrogated by the judicial council of the relevant circuit." Both forms of proposed Civil Rule 83
are inconsistent with these statutory provisions. Specification of an effective date conflicts with

7 § 2071(b). Provisions barring "enforcement" until specified events occur also seem inconsistent
L with the effective date provision. This inconsistency is particularly glaring with respect to the
C7 proposal that would bar enforcement between the time the Administrative Office reports a local

i5
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rule as inconsistent with Rule 83 and the time - if ever - that the judicial council chooses to

reinstate the rule. [

The obvious response to this difficulty is that the general Enabling Act, § 2072(b),

provides that "[a]ll laws in conflict with" a national rule adopted by the Supreme Court "shall be

of no further force or effect after such rules havetaken effect." Although all rulesmaking
committees have been cautious about invoking this supersession power, it might seem,

appropriate to rely on it for the high purpose of restraining the problems that seem to be created

by the proliferation of local rules.

Reliance on the supersession clause, however, may not be a certain thing. There is a

powerful argument that §§ 2071 and 2072 should be read in pari materia, as parts of a single

scheme for adopting both national and local rules of procedure. Congress considered these
matters together a decade ago, and maintained the supersession clause only after -careful study. It

might come as a surprise to be told that the supersession clause applies not only to statutes
outside the seemingly integrated rulemaking provisions, but also to the explicit provisions of

§ 2071.

There is an additional ground to challenge the draft provision that would suspend a local

rule upon report of nonconformance by the Administrative Office to the judicial council. 28

U.S.C. § 332(d)(4) requires that judicial councils review local district-court rules, and empowers

the councils to modify or abrogate a local rule that is inconsistent with the national rules. Section

332(d)(4), however, does not expressly authorize a judicial council to suspend a local rule

pending review. Giving the Administrative Office authority to effect an automatic suspension

may seem to go too far beyond the implicit limits of § 332(d)(4). r
The question whether to push ahead with provisions establishing uniform effective dates

is not one of power alone. It seems a fair guess that some district court, somewhere, would £
advance the argument that the supersession clause does not apply to its § 2071 authority. The

argument should not be shirked if the stakes are really high. But there may be grounds to
question that importance of a uniform effective date for all district-court rules. Several members

of the Civil Rules Committee believed that a uniform effective date would be a useful
convenience, but that it does not go to the heart of the problems posed by local rules. Easy

access to an assuredly complete text of all local rules was thought to be far more important. If

the goal, though worthy, is not of the first importance, it may be prudent to forgo the

confrontation. r
An alternative to amending the various local-rules provisions of the national rules may be

to invite renewed consideration of these problems by Congress. Congress could readily adopt 7
each of the proposals made in the more sweeping draft Rule 83, and might find other and more

effective means to cabin the continuing excesses of some district-court rules.

rt
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Turning to the effective date provision, Advisory Committee members emphasized that
substantial time is required to act on a local rule proposal. To defer the effective date for up to a
year after the lengthy process grinds to a conclusion is too much. After considering various
proposals, it was agreed that two effective dates each year would be sufficient - June 1 and

L December 1. The June 1 date cannot claim the particular advantages that have been attributed to
the December I date, but provides effective flexibility without adding undue confusion.

Lo The distinction drawn by draft Appellate Rule 47 between the "effective date" for a local
rule and "enforcement" of the rule was accepted by the Civil Rules Committee. This drafting
strategy makes it possible to avoid potential confusion about the effective date. Perhaps more
importantly, it leaves the way open for voluntary compliance with a local rule by parties who
know of it. Voluntary compliance often may be a good thing - a good local rule should be
viewed as an aid for lawyers, not an obstacle. Barring "enforcement" both protects those who
have not learned of the rule and provides an incentive to comply with requirements for reporting
and publication.

L The following draft of Civil Rule 83 is submitted to illustrate adaptation of the Appellate
Rules model. Whatever substantive changes may be agreed upon, the Standing Committee will
be concerned to achieve as much uniformity of style as possible among the several different sets

L of Rules.

Rule 83. Rules by District Courts; Judge's Directives

1 (a) Local Rules.

2 (1)W Each district court, acting by a majority of its district judges, may, after giving

3 appropriate public notice and an opportunity for comment, make and amend rules

4 governing its practice.

5 M) A local rule shall be consistent with - but not duplicative of - Acts of Congress

E 6 and rules adopted under 28 U.S.C. §§ 2072 and 2075, and shall conform to any

7 uniform numbering system prescribed by the Judicial Conference of the United

8 States.

9 ( A local rule or amendment takes effect on thle d at e specified by the district coutt the

10 June 1 or December 1 next following adoption unless the [district] court specifies

11 an earlier date to meet an immediate need. and remains in effect unless amended

r 12 by the court or modified or abrogated by the judicial council of the circuit.

13 L) Copies of rules and amendments shall, upon their pronitulgation adoption, be

14 furnished to the judicial council and the Administrative Office of the United

15 States Courts and be made available to the public. A rule or amendment must

17



Civil Rules Advisory Committee Report
December 10, 1998

L
16 [may] not be enforced before it is received by the Administrative Office and [by]

17 the judicial council.

18 [Subparagraph C could be brought closer to the style of draft Appellate Rule 47 like this:

19 (C) A local rule or amendment takes effect on December 1 following its adoption, unless
20 a majority of the court's judges in regular active service determines that there is an
21 immediate need forthe amendment. and remains in effect ** *

22 There are two significant differences. This version repeats the majority of the judges
23 requirement already set out in subparagraph (A), adding the "in regular active service"
24 embellishment that is now stated in Appellate Rule 47 but not in present Civil Rule 83,. It might
25 be better to add this requirement to subparagraph (A), if it seems desirable.,, And this version n

26 seems to implythat the choice is between immediate effect and effect on the following December
27 1. Perhaps it would be inferred that an "immediate need" can be met by specifying an effective
28 date that is not immediate. Subparagraph (C) in the full draft avoids the ambiguity by allowing 7
29 the court to specify "an earlier date to meet an immediate need."] L

30 Committee Note

31 A uniform effective date is required for local rules to facilitate the task of lawyers who
32 must become aware of changes as they are adopted. Exceptions should be made to meet
33 immediate needs when special circumstances arise that cannot be accommodated by other means
34 during the period before the next June 1 or December 1.

35 The present requirements of filing with the Administrative Office and circuit judicial

36 council are bolstered by prohibiting enforcement of a local rule or amendment before a copy is
37 received by the Administrative Office and by the judicial council. This requirement need not C

38 entail any significant delay in, enforcement. District courts should regulate their local rules
39 activities in a way that allows ample time for transmitting copies before the next June 1 or
40 December 1; receipt well in advance of June 1 or December 1 will be all to the good. If F
41 immediate, effect is desired, the copies can be transmitted by means - including electronic
42 means - that entail little or no delay.

43 New technology will help discharge the obligation to make local rules available to the

44 public. Many courts have posted local rules on the Internet. All courts should seek to make local
45 rules available in this form as resources become available. In addition, it is expected that the F
46 Administrative Office will place all local rules in a single easily accessible location, preferably
47 the Internet,' for the benefit of the bench, bar, and public.

1 This reference to "the Internet" is temporizing. A better reference should be found the
reference in the next draft to "means that provide convenient public electronic access" may be a
suitable beginning.

7-
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L A More Controlling Model

The draft based on the Appellate Rules draft will protect against unintended violations of
local rules that were not known to the offender. It does not go as far as might be gone, however,
toward ensuring any effective review of local rules. Greater control might be established by
formalizing the § 2071(b) requirement of "appropriate public notice and an opportunity for
comment," and by stimulating judicial council review. Judicial councils are required to
undertake "periodic" review of local district rules, but different circuits approach this

r responsibility with different levels of attention. It would be ideal to find a means to ensure that
K i the local circuit judicial council reviews every local rule. Assuming that this ideal is not

practicable, substantial good might flow from requiring the Administrative Office to review new
r rules or amendments and to notify the judicial council of potential problems. The following draft
L illustrates this approach:

Rule 83. Rules by District Courts; Judge's Directives

1 (a) Local Rules.

2 (1) Each district court, acting by a majority of its district judges, may, after giving appropriate

3 public notie amid an opportunity fbr connu n ent , m ake an d am e n d rul es g o ve rn in g it s

4 p rac ti ce o n ly as follows:

5 (A) A local rule shall be consistent with - but not duplicative of- Acts of Congress

6 and rules adopted under 28 U.S.C. §§ 2072 and 2075, and shall conform to any

7 uniform numbering system prescribed by the Judicial Conference of the United

8 States.

9 (B) At least 60 days before adopting or amending a local rule, the court shall give

t . 10 appropriate public notice of the proposed rule and an opportunity for comment.

11 The court may give immediate effect to a rule without satisfying this notice and

12 comment requirement if it determines that there is an immediate need for the rule.L
13 but it must promptly afford notice and opportunity for comment after the rule

K ' 14 becomes effective.

15 aQ A local rule or amendment takes effect on the d ate secified by tle district ut the

16 June 1 or December 1 next following its adoption unless the court specifies an

17 earlier date to meet an immediate need. and remains in effect unless amended by

L 18 the court or modified or abrogated by the judicial council of the circuit. eopies of

19 rules and aeIndillLts shall, upon tlhei p ironi ul ga t ion., be fumLis 1.ed to the judicial

L 19
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20 couneil and the- A d minisfatieat Offic of fthe Ufited States Ceo ul aid be madeC7

21 availebk to the public. L

22 (D) A court may not enforce a local rule or amendment until:

23 (1) 60 days after the court gave notice of the rule or amendment to the judicial LI

24 council of the circuit and to the Administrative Office of The United

25 States Courts: and -

26 (2) the court has made the rule or amendment available to the public by

27 convenient means, including electronic means where feasible.

28 (2) The Administrative Office of the United States Courts shall promptly publish all local rules

29 by means that provide convenient public electronic access. The Administrative Office [
30 also shall review all new local rules or amendments. and shall report to the district court

31 and the judicial council of the circuit if it finds that a rule or amendment does not

32 conform to the requirements of this Rule. A district court may not enforce a local rule

33 provision that has been reported by the Administrative Office until the judicial council of I I

34 the circuit aproves the provision.

35 * * * (Renumber present (2), (3), (4), (5), (6), and note abrogation of former (7).)

36 Committee Note

37 Practicing attorneys continue to complain about the difficulty of complying with local
38 rules of practice. The complaints address such matters as a lack of uniformity between districts, E
39 the difficulty of learning the meaning and even existence of local rules, and occasional ,
40 inconsistency with the national rules. A careful examination of local rules by the Ninth Circuit
41 Judicial Council, for example, uncovered several local rules that seem inconsistent with the
42 national rules. Rule 83 already requires consistency with the national rules, and the present i

43 requirement that rules be filed with the judicial council is intended to provide some means of
44 enforcement. More effective measures seem called for, but measures that do not create F
45 unnecessary roadblocks to effective adoption and enforcement of local rules.

46 Paragraph (B) implements the present requirements of Rule 83 and 28 U.S.C. § 207 1(b) 7
47 by requiring at least 60-day public notice before adopting or amending a local rule. LI

48 A uniform effective date is provided in paragraph (C) to facilitate the task of lawyers who 7
49 must become aware of changes as they are adopted. Exceptions can be made to meet immediate
50 needs when special circumstances arise that cannot be accommodated by other means during the
51 period before June I or December 1. The material in paragraph (C) also is changed to reflect the L

20 L
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Lw 52 provision in 28 U.S.C. § 2071(c)(1) that allows ajudicial council to modify, rather than abrogate,
53 a local rule.

54 Paragraph (D) prohibits enforcement of a local rule or amendment for 60 days after notice
L 55 is given to the judicial council and the Administrative Office. It also prohibits enforcement until

56 the district court has made the rule or amendment available to the public.

57 Paragraph (E) imposes new duties on the Administrative Office. It is required to publish
7 58 local rules on the Internet or whatever future system of readily accessible electronic

59 communication proves convenient. In addition, the Administrative Office is required to review
60 all new local rules or amendments and report to the district court and judicial council if the rule
61 does not conform to Rule 83 requirements. The district court may not enforce a rule reported by

L 62 the Administrative Office until the judicial council approves the reported provision.

,

L
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IV Continuing Agenda Items
Civil Rule 51

Consideration of the jury-instruction provisions of Civil Rule 51 came to the Civil Rules

Committee as the result of the work of the Ninth Circuit Judicial Council. Finding many local [i
rules that require submission of instruction requests before trial begins, the Judicial Council
expressed concern that these desirable rules seem inconsistent with Rule 51. It suggested a Rule
51 amendment that would legitimate the local rules. The Criminal Rules Committee, in addition, 7
has published for commenta proposal that would amend Criminal Rule 30 to authorize the court
to direct that requests be made at the close of the evidence "or at any earlier time that the court
reasonably directs." [

The Civil Rules Committee has concluded that there is no reason to make the timing of

instruction requests turn on the choices made by local rules. If it is desirable to authorize a
district court to require that requests be made before trial begins, the authority should be
provided by a uniform national rule.

Before turning to a simple Rule 51 amendment, however, the question was put whether it
might be desirable to revise Rule 51 to state more clearly the practices that have grown up around
the present opaque language. A draft has been prepared and briefly considered by the P
Committee. Understanding that the Criminal Rules Committee is interested in the instructions
project, but that it does not feel an urgent need for action, the Civil Rules Committee has carried C

the proposal forward for further consideration. Li

' Civil Rule 53 Li
In 1994, spurred by suggestions from local Civil Justice Reform Act committees, the

Committee briefly considered a revision of the special-master provisions of Civil Rule 53. The 2

underlying motive arose from the perception that Rule 53 speaks directly only to the use of i
special masters for trial purposes, a use that has fallen into near-disuse. At the same time, special

masters have come to be used extensively for pretrial and post-judgment purposes that are not
directly regulated by Rule 53. In some situations, moreover, courts seem to be experimenting
with the use of court-appointed experts in ways that blur the line between witness and judicial
adjunct, and even to be appointing advisers who function entirely outside Evidence Rule 706.

After brief review, the Committee has concluded that it should take up the Rule 53 draft

for further study. A Rule 53 Subcommittee has been appointed to study the questions raised by
the draft and to report to the Fall, 1999 meeting on the desirability of pursuing the proposal. If a
suitable project can be designed, the Federal Judicial Center will be asked to support the
Subcommittee in its work.

2
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Corporate Disclosure Statements

The question whether a new Civil Rule should be adopted to require corporate disclosure
statements in all civil actions came late to the Advisory Committee agenda. Appellate Rule 26.1
provided a model that was briefly considered. The Advisory Committee expressed doubt about
the recent amendment of Appellate Rule 26.1 that deleted the requirement that a corporate party
identify "subsidiaries (except wholly-owned subsidiaries), and affiliates that have issued shares
to the public." It also wondered whether any disclosure requirement should extend to some
noncorporate entities. Uncertainty was expressed whether it would be better to adopt a single
uniform rule for Appellate, Bankruptcy, Civil, and Criminal Rules; to adopt different provisions
for each of these bodies of rules; to prepare a recommended disclosure form for, use by such
courts as might like it; or to adopt some other course.

It was recognized that these questions are better pursued through coordinated efforts by
each of the Advisory Committees. The Committee concluded that further study should be
initiated by the two Committee members to be appointed to the Standing Committee's ad hoc
committee on federal rules of attorney conduct. Perhaps these issues could be considered by the
ad hoc committee as a separate matter, or perhaps some other means of coordinated study should
be developed.

Discovery

Proposals to amend several provisions of the civil discovery rules were published in
August, 1998. A review of the proposals is provided in the draft Minutes, pages 4 to 11. A oral
summary will be provided at the Standing Committee meeting.

Mass Torts Working Group

Nearly a year ago, Chief Justice Rehnquist authorized formation of a Mass Torts Working
Group under the leadership of the Civil Rules Committee. The Civil Rules Committee was
chosen to lead the group because its consideration of proposed class-action amendments had
given it a useful body of information about mass torts. Time and again, the problems of mass
torts seemed to the Committee to call for coordinated legislative and rulemaking responses. The
Working Group was chaired by Judge Anthony J. Scirica and assisted by Professor Francis E.
McGovern as special consultant. The Civil Rules Committee considered and approved an
advanced draft of the Working Group report. The discussion is summarized at pages 11 to 22 of
the draft minutes. Final work on the report continues, with presentations to three of the other
Judicial Conference committees that contributed liaison members to the Working Group. The
report describes the mass-torts phenomena, noting that each mass tort seems to present problems
different from any of those that have gone before. The report also summarizes the questions that
have been described as problems by some observers, and describes proposals that have been
made to address these problems. The only recommendation, however, is that a new ad hoc
Judicial Conference committee be created, with authority to report directly to the Judicial
Conference, to study the problems further.

23



Civil Rules Advisory Committee Report [7
December 10, 1998

It is important to note that nothing in the recommendation for creation of an ad hoc
committee would impinge on the Enabling Act process. A new committee would consider
possible legislation and court rules, but any recommendations for court rules would be made as
suggestions for further study in the regular process of Advisory Committee, Standing Committee,
Judicial Conference, Supreme Court, and ultimately Congress.

Mass tort litigation involves!so many different problems, and continues to evolve at such
a pace, that in the end it may prove better to rely on gradual judicial evolution than to launch L
more ambitious legislative and rulemaking projects. There is good ground to hope, however, that
at least modest improvements can be recommended by a new committee. The work is worth
undertaking, even knowing the risk that nothing immediate may come of it. [

[7
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DRAFT MINUTES

CIVIL RULES ADVISORY COMMITTEE

November 12 and 13,1998

Note: This Draft Has Not Been Reviewed by the Committee

The Civil Rules, Advisory Committee met on November 12 and 13, 1998, at the Lodge Alley

2 Inn, Charleston, South Carolina. The meeting was attended by Judge Paul V. Niemeyer, Chair;
3 Sheila Birnbaum, Esq.; Judge John L. Carroll; Justice Christine M. Durham; Assistant Attorney
4 General Frank W. Hunger; Mark 0. Kasanin, Esq.; Judge Richard H. Kyle; Judge David F. Levi;

5 Myles V. Lynk, Esq.; Judge Lee H. Rosenthal; Professor Thomas D. Rowe, Jr.; Judge Shira Ann

6 Scheindlin; Andrew M. Scherffius, Esq.; and Chief Judge C. Roger Vinson. Judge David S. Doty,
7 Francis H. Fox, Esq., and Phillip A. Wittmann, Esq., attended as members who had completed their

8 second three-year terms. Edward H. Cooper was present as Reporter, and Richard L. Marcus was
9 present as Special Reporter for the Discovery Subcommittee. Judge Anthony J. Scirica attended as

10 Chair of the Standing Committee on Rules of Practice and Procedure, and Sol Schreiber, Esq.,
11 attended as liaison member from the Standing Committee. Judge A.J. Cristol attended as liaison

12 from the Bankruptcy Rules Advisory Committee. Peter G. McCabe and John K. Rabiej represented
13 the Administrative Office of the United States Courts. Thomas E. Willging represented the Federal

14 Judicial Center. Observers included Scott J. Atlas (American Bar Association Litigation Section);
15 Alfred Cortese; John S. Nichols; Fred S. Souk; and Jackson Williams.

16 Chairman's Introduction

17 Judge Niemeyer introduced the new Committee members Judges Kyle and Scheindlin, and
18 lawyers Lynk and Scherffius. He noted that Judge Carroll had been reappointed to a second term,
19 and that lawyer Kasanin had been appointed for an extension beyond the end of his second term.
2 0 He read and presented Judicial Conference Resolutions honoring the service of Doty, Fox, and

21 Wittmann. Judge Scirica also has concluded his time as an Advisory Committee member, having
2 2 become Chair of the Standing Committee. Doty, Fox, and Wittmann each expressed appreciation
2 3 of the opportunity to serve on the Committee, and expressed confidence that the Committee's work
24 would be carried on to good effect.

25 Judge Niemeyer noted that Professor Daniel R. Coquillette, Reporter of the Standing
2 6 Committee, had been prevented by circumstances from attending the meeting.

2 7 Judge Niemeyer then offered the new members some information about Advisory Committee
2 8 practices. The Rules Committees are "sunshine" committees; meetings are open to the public, and
29 on suitable occasions observers have been offered an opportunity to provide information for
3 0 consideration in Committee discussions. The full extent of the open meetings commitment has never
31 been fully determined - the tendency has been to resolve questions in favor of openness. If a
32 quorum of Committee members wish to discuss committee business, the practice has been to treat
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3 3 the proposed discussion as an open Committee meeting. But subcommittees have met in nonpublic
34 sessions; no subcommittee has had more than five members, and most have only three. And it seems Lr
3 5 proper for two Committee members to discuss committee work in private. It also is proper to hold
3 6 Committee discussions in executive session, but the spirit of openness has been honored - there
3 7 have been no executive session meetings in the experience of any present Committee member. UJ

38 Observers at Committee meetings include those who represent clients or identifiable r
3 9 constituencies. It is important that they attend and know how open the Committee is. It is important
40 to the Committee that they be free, to the extent the pace of deliberation allows, to make
41 observations; their input can help improve Committee work in much the same way as public,
42 comments and testimony. ' But it also is important to remember that however familiar and friendly IJ
43 the regular observers become, Committee members' relationships with them must "withstand front-
44 page scrutiny."

45 To be complete, it also is necessary to make open recognition of the spirit that continually
4 6 guides Committee deliberations. Each member aims for the best possible development of civil,
4 7 procedure. "Our own particular interests must be put aside." Each member comes to the meetings L
4 8 with unique knowledge and experience, and with unique perspectives that have been shaped by this
4 9 knowledge and experience. The combination of these perspectives and values, drawn from a dozen
5 0 and more lives in the law, is what makes the Comnmittee process so valuable.

51 Finally, the new remembers were reminded that the work of the Committee is not self-
52 organizing. The Administrative Office provides invaluable support, particularly through Peter
5 3 McCabe as Secretary of the Standing Committee and John Rabiej as Chief of the Rules Committee
54 Support Office.

55 Minutes Approved

56 The minutes for the March 1998 meeting were approved.

5 7 Legislation Report L

5 8 Judge Niemeyer prefaced the Legislation Report by noting that Congress takes an interest in
5 9 the Civil Rules. Bills that would change the rules directly are introduced with increasing frequency.
6 0 The Committee has been impelled to become more interested in these bills. The Administrative
61 Office is the chief agency for keeping track of the developments that warrant Committee attention. F
6 2 John Rabiej began the Legislation Report by noting that nearly forty bills were monitored
63 during the recently concluded session of Congress. Several of them are likely to be introduced early
6 4 in the first session of the new Congress.

6 5 A Senate bill to undo the deposition recording amendments of 1993 got out of subcommittee
6 6 this time, and is likely to be introduced again.

6 7 Several bills were proposed to provide for interlocutory appeals from orders granting or
6 8 denying class-action certification. The sponsors were persuaded to amend the bills so that the effect r
6 9 would be only to accelerate the effective date of the new Civil Rule 23(f) that the Supreme Court
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70 sent to Congress last spring. Since Rule 23(f) is on track to become effective this December 1, it is
L 71 not likely that these bills will reappear.

C 72 HR 1965, dealing with civil forfeitures, would amend Admiralty Rule C. Although proposed

7 3 Rule C amendments would address the time provisions of the bill, the bill sweeps across many more
7 4 forfeiture topics and is likely to be reintroduced.

75 A bill to subject government attorneys to state attorney-conduct rules passed, but is subject

7 6 to a 1 80-day delay that will provide the Department of Justice an opportunity to decide whether it

77 should seek repeal. This topic is closely related to topics that have been considered in the ongoing

7 8 Standing Committee study of the need for federal rules to regulate the conduct of attorneys who

7 9 appear in federal court.

8 0 An alternate dispute resolution bill was enacted, requiring that every court have some type

8 1 of ADR system. The choice of ADR systems is left to local rule; the Administrative Office worked

8 2 with Congress to improve the provisions invoking the local rulemaking power.

8 3 Class-action bills have been introduced. They bear directly on class-action practice, removal
8 4 of class actions from state court, and 'other matters. Civil Rule 11 would be restructured for class

r- 85 actions by at least 'one bill. It is likely that many of these bills will reappear.

8 6 Offer-of-judgment proposals have been perennial topics of Congressional attention, and seem
8 7 likely to return.

8 8 Report on Standing Committee

8 9 Judge Niemeyer reported on the consideration of Civil Rules proposals at the June meeting

9 0 of the Standing Committee. Discussion of the proposals to publish discovery rules amendments for
91' comment went rather well. There was less enthusiastic support for some of the proposals than for

92 others. It is clear that the vote to approve publication does not represent a commitment by the
9 3 Standing Committee to recommend adoption of any proposal that emerges unscathed from the public
94 comment process. The Standing Committee did direct a change in proposed Rule 5(d). As proposed
9 5 by the Advisory Committee, the rule would'provide that discovery materials "need not be filed" until

L 96 used in the action. The Standing Committee directed that the proposal be that the materials "must
9 7 not be filed" until used in the action. Discussion of the change was rather cursory; it may be that

9 8 after public comment and testimony, the Advisory Committee should consider whether a strong case
9 9 can be made for returning to the "need not" formulation.

100 Theproposed one-day, seven-hour limit for depositions was approved for publication by the
A, 1 01 narrowest margin, a vote of 6 for to 4 against. The reasons for concern are summarized in the draft

102 Standing Committee minutes at pages 27 to 28. There is concern that the limit will not work well,
103 particularly in multiparty cases. There has been favorable experience, however, with an Arizona rule

104 that sets a presumptive 3-hour time limit for depositions. The proposal was made by the Advisory
105 Committee in part because of the complaints of plaintiffs that deposition practice in-some courts is

C 106 being used to impose unwarranted, and at times unbearable, costs. Mr. Schreiber observed that he
107 continues to believe that it would be desirable to supplement the one-day 'limit with a requirement
108 that documents be exchanged before'the deposition. This practice would facilitate the best use of

IU
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109 the limited time. There also is concern about the provision that requires consent of the deponent for
110 a stipulated extension of time; deponent consent may become a problem when the deponent is a LJ
111 party, or a person designated to testify for an organization party under Civil Rule 30(b)(6).

112 The progress of the Mass Torts Working Group also was reported to the Standing Committee.

113 The Standing Committee also approved publication of proposed amendments to Civil Rules
114 4 and 12, dealing with actions brought against United States employees in their individual capacities,
115 and to Admiralty Rules B, C, and E.

116 Discovery

117 A number of proposed discovery rule amendments were published for comment last August.
118 Hearings will be held in Baltimore in December, and in San Francisco and Chicago in January. The
119 development of these proposals was reviewed, in part for the benefit of new Committee members
120 and in part to inform all Committee members of the steps that were taken by the Discovery
121 Subcommittee to implement the decisions made at the March Committee meeting.

122 Judge Niemeyer began the discussion by noting that the discovery effort had been as
123 streamlined as seems possible for a big project. From the beginning, the question has been whether 7
124 we can get pretty much the same exchange of information at lower cost. After the undertaking was 1
125 launched by appointing the Discovery Subcommittee, the first step wasa January, 1997 meeting with
126 experienced lawyers, judges, and academics. This meeting gave some sense of the areas in which
127 it may be possible to improve on present discovery practice without forcing sacrifice of some
128 recognizable sets of interests for the benefit of other recognizable sets of interests. This small
129 conference was followed by a large-scale conference at Boston College in September, 1997. The E
130 conference was designed to provide expression of every point of view, and succeeded in this
131 ambition. In addition to the information gathered at these conferences, empirical work was
132 reviewed. The RAND data on experience under local Civil Justice Reform Act plans were studied, r
133 and the Federal Judicial Center undertook a new survey for Committee use. The FJC data proved
134 very interesting., The data, in line with earlier studies, show that discovery is not used at all in a
135 substantial fraction of federal civil actions, and that in more than 80% of federal civil actions r
136 discovery is not perceived to be a problem.

137 The Subcommittee compiled a list of nearly forty discovery proposals for consideration by
138 the Committee. The Committee chose the most promising proposals and asked the Subcommittee
139 to refine these proposals for consideration at the March, 1998 meeting. The refined proposals were
140 further modified at the March meeting, with directions to the Subcommittee to make further changes.
141 The proposals presented to the Standing Committee in June conformed to the Committee's actions
142 and directions. Approval for publication, it must remembered, does not represent unqualified
143 Standing Committee endorsement of the proposals. Even apart from the lessons to be learned from
144 public comments and testimony, the Standing Committee expressed reservations that must be
145 addressed if this Committee recommends adoption of any of the proposals.

146 Professor Marcus then provided a detailed review of the published proposals and their
147 origins. The Discovery Subcommittee met in San Francisco in April, in conjunction with a
148 conference held by the Judicial Conference Mass Torts Working Group. The revised discovery

r
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L

149 proposals were then circulated to the full Committee, and the Committee reactions were incorporated

L. 150 in the set of proposals approved by the Standing Committee.

151 Some preliminary reactions were provided by an ABA Litigation Section Panel during the

152 August annual meeting. The first small set of written comments are starting to come in, including

153 an analysis by the New York State Bar Association that runs more than forty pages. The topics that

154 most deserve summary reminders and updating at this meeting include uniformity; disclosure; the

;, 155 scope of discovery; cost-sharing; and the duration of depositions. These are the topics that are most

156 likely to' provoke extensive public comments.

157 Uniformitv. The local rule opt-out provision built into Rule 26(a)(1) in 1993 was not intended to

158 endure for many years. The published proposal deletes the opt-out provision, and indeed proposes

C 159 to prohibit local rules variations on discovery topics other than the number of Rule 36 requests to

160 admit and the Rule 26(f) "conference" requirement. The proposed Committee Notes contain strong
161 language invalidating local rules that are inconsistent with present and proposed national rules.

162 There is likely to be much comment about the need for national uniformity as, against the

163 value of local rules. Many district judges are strongly attached to their local rules. Some local rules,

C 164 indeed, may provide practices that are more effective than present or proposed national practices.

165 The strength of the desire for local autonomy is reflected by local rules that purport to opt out of

166 portions of Rule 26(a) that do not authorize local rule departures.,

167 Local rules, however, undercut the national rules regime, They also complicate the handling

168 of cases that are transferred between districts that adhere to different practices. And local rules even

169 complicate life for judges who are assigned to cases in districts away from home.

170 Disclosure. The disclosure obligations set out in Rule 26(a)(1)(A) and (B) were discussed

171 extensively during the Subcommittee and Committee deliberations. The eventual recommendation

172 limits the disclosure requirement to "supporting" information, not because of any direct ground for

173 dissatisfaction with the 1993 rule but because of the desire to achieve a uniform national practice.

174 Uniform adherence in all districts to the 1993 rule does not seem achievable now. The question

F 175 remains whether this retrenchment is appropriate. The proposal proved popular at the August ABA

176 Litigation Section meeting. Disclosure is described as information that supports the disclosing

177 party's claims or defenses, drawing from the phrase used to define the scope of discovery. Some

178 uncertainty was expressed at the Standing Committee meeting as to the reach of this phrase - does

179 it require disclosure of information that will support a party's efforts to controvert a defense? This

180 issue may need to be addressed.

L 181 A minority drafting view won significant support in Committee deliberations, and has been

182 pointed out in Judge Niemeyer's memorandum to Judge Stotler inviting public comment, on page

183 8 of the publication book. This drafting view would require disclosure of information that "may be

L 184 used to support" the claims or defenses of the disclosing party. This issue should be kept in mind

185 during the comment process and subsequent deliberations.

186 Proposed Rule 26(a)(1)(E) seeks to address arguments that disclosure is appropriate only in

187 a middle run of litigation. It is too much to ask in "small" cases, and superfluous in complex or hotly

188 contested cases. The approach taken to the complex cases is to allow any party to postpone
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189 disclosure by objecting to the process, forcing determination by the court whether disclosure is
19 0 appropriate for the case. The alternative of attempting to define complex or contentious cases by rule L
191 was thought unattractive. The approach for small cases became known as the "low-end" exclusion.
192 It was readily agreed that disclosure often is unsuitable for cases that would not involve discovery
193 in the ordinary course of litigation. The drafting approach has been to attempt to identify categories LJ
194 of cases in which discovery is unlikely and in which disclosure often would be unnecessary work.
195 Inspiration was sought in local rules that identify categories of cases excluded from Rule 16(b) C

196 requirements, but the inspiration was mixed -there are only a few categories of cases that are
197 excluded by many local rules, and there are many categories of cases that are excluded by one local
198 rule or a small number of local rules. After the March meeting, a list of 10 categories was prepared. C

199 At the Standing Committee meeting, however, the Bankruptcy Rules Advisory Committee pointed
200 out flaws in two categories aimed at bankruptcy proceedings even before the discussion began.
201 These two categorieswere withdrawn the published draft excludes eight categories of cases. These
202 categories are avowedly tentative advice is sought on whether all f these,,,cases should be
203 excluded, whether other categories of cases should be excluded, and whether te words used to
2 04 describe the excluded cases are appropriate. A preliminary' review by Feceral Judicial Center staff
205 suggests that the proposed list would exclude about 30% of federal civil actions& 'The exemptions,
206 carry over, excepting the same cases from the Rule 26(f paty coiference requirement and the Rule
2 07 26(d) discovery moratorium. L
208 It was pointed out that the published proposals do not revise Rule 16(b), leaving in place the
209 provision that authorizes local rules that exempt categories of cases from Rule 1 6(b) requirements.
210 It was recognized that Rule 16(b) could be tied in to the same approach, identifying categories of
211 cases to be excluded. But it is too' late to graft this approach onto the current proposals - separate
212 publication of a Rule 16(b) proposal would be required. And it also is a question whether there is A;
213 a need for national uniformity in this area that parallels the perceived need for uniformity in
214 disclosure practice. The wide variation that exists among local exemption rules today also may
215 suggest grounds for going slow. It also was observed that it would be risky toqgo, t other way,
216 adopting local Rule 16(b) exclusions into disclosure practice-districts opposed to disclosure might
217 adopt Rule 16(b) exclusions for the purpose of defeating disclosure. ' tr

218 Returning to the exclusion of "high-end" cases, it was noted that any case can be excluded L
219 from disclosure, on stipulation of all the parties. It cannot be predicted what fraction of all federal
220 cases may be excluded either by party stipulation or by the process of objection and eventual court £
221 order.

222 Rule 26(a)(1)(E) also would address, for the first time, the problem of late-added parties. An
223 attempt was made to draft detailed provisions for this problem, but the drafting exercise identified
224 too many problems to permit sensible resolution by uniform rule. The published proposal is
225 deliberately open-ended and flexible.

226 Finally, some early reactions to the broad disclosure proposal were reported. The New York
227 State Bar Association wants a uniform national rule, but a rule of no disclosure at all. A Magistrate
228 Judges group, on the other hand, has urged continuation of the full present disclosure practice,
229 including "heartburn" information that harms the position of the disclosing party.
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230 Rule 26(b)(1) Scope of Discovery. A Committee Note has been written to explain the proposal. The
231 goal is to win involvement of the court when discovery becomes a problem that the lawyers cannot

232 manage on their own. The present full scope of discovery remains available, as all matters relevant

233 to the subject matter of the litigation, either when the parties agree or when a recalcitrant party is

234 overruled by the court. Absent court order, discovery is limited to matters relevant to the claims or

235 defenses of the parties. No one is entirely clear on the breadth of the gap between information

236 relevant to the claims and defenses of the parties and information relevant to the subject matter of

237 the action, but the very juxtaposition makes it clear that there is a reduction in the scope of discovery

238 available as a matter of right. -There have been some preliminary responses to this proposal. One

239 is that simply because it is a change, it will generate litigation over the meaning of the change.

240 Another, from the New York State Bar Association, applauds the proposal, but urges that the

F 241 Committee Note state that it is a clear change. And the concept of "good cause" for resorting to

A, 242 "subject-matter" discovery is thought too vague.

243 Committee discussion urged that the Note not belittle the nature of the change - this is a

244 significant proposal. But it was urged that the draft Note in fact is strict. Another observation was

245 that any defendant will move that discovery is too broad; the proposal, if adopted, will generate a

246 "huge load of motion practice." Together with the cost-bearing proposal [more accurately called

247 cost-shifting, on this view], thousands of motions will be generated.

248 Cost-bearing. The published Rule 34(b) language was drafted after the March meeting, in response

249 to deserved dissatisfaction with the proposals offered there. At the Standing Committee meeting,

f 250 it was asked whether the proposed language adequately describes the intent to apply cost-bearing

251 only as an implementation of Rule 26(b)(2) principles - whether cost-bearing could be ordered as

7 252 to discovery that Would be permitted to proceed under present applications of (b)(2) principles. The

L 253 problem of drafting Rule 34 language, indeed the general problem of incorporating this provision

254 specifically in Rule 34, Joined with policy doubts to suggest reco, nsideration of the question whether

255 cost-bearing would better be incorporated directly in Rule 26(b)(2). There was extensive debate of

256 this question at the April Subcommittee meeting, leading to alclose division of views. The Rule

257 26(b)(2) approach would have at least two advantages in addition to better drafting. The Reporters

258 believe that Rule 26(b)(2) and Rule 26(c) now authorize cost-bearing orders; incorporation in Rule

259 26(b)(2) would quash the doubts that might arise by implication from location in Rule 34. In

260' addition, it is important to emphasize that the cost-bearingtprinciple can be applied in favor of

261 plaintiffs as well as in favor of defendants; there is a risk that loation in Rule 34 will stir questions

262 whether the proposal is aimed to help defendants in light of the fact that defendants complain of

263 document production, while plaintiffs tend to complain mor of deposition practice. This question
Lb, 264 is raised in Judge Niemeyer's letter to Judge Stotler, at pages 114 to 15 of the! publication book.

265 It was observed that the arguments for relocation of the cost-bearing provision in Rule

266 26(b)(2) are strong. The Committee should feel free to consider the matter further in light of the
267 views that may emerge from the public comments and testimony.

268 An important question was raised at the Standings Committee meeting that may deserve a
269 drafting response. After a court allows discovery on condition that the requesting party pay the costs

270 of responding, the response may provide vitally important information that belies the court's initial

r 271 prediction that the request was so tenuous that the requesting party should bear the response costs.
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272 Should the rule provide a clear answer whether the cost-bearing order can be overturned in light of F
273 the value of the information provided in response?

274 The New York State Bar Association opposes this proposal because it agrees that the
2 75 intended authority already exists. Adoption of an explicit rule will lead some litigants to contend {,I
2 76 for - and perhaps win - a broader sweep of cost-sharing than is intended.

277 Some preference was expressed for leaving the proposed amendment in Rule 34. This view V
278 was that "there is too much in Rule 26" now; "no one reads all of Rule 26." The most important
279 source of the most extravagantly expensive over-discovery is document production. The explicit
2 8 0 cost-bearing protection should be expressed in Rule 34.

281 It also was noted that at the Standing Committee meeting, it had been urged that if the target
2 82 is the complex or "big documents" case, the rule should be drafted expressly in terms of complex
2 83 cases. It also was feared that the proposal will create a "rich-pDoor" issue: there will be a marked
284 effect on civil rights and employment cases, where poor plaintiffs will be denied necessary discovery
2 85 because neither they nor their lawyers can afford to pay for response costs. There have been few
286 cost-bearing orders in the pastl no matter what the rule intends, it will be difficult to convince
287 lawyers that they can continue lto afford to bring these cases. They will fear that cost-bearing will
2 8 8 be ordered in cases where discovery is now allowed.

2 8 9 These concerns were met by responses that Rule 26(b)(2) now says that the court shall deny
2 90 disproportionate discovery; the cost-bearing provision simply confirms a less drastic alternative that E
291 allows access to otherwise prohibited discovery. No one is required to pay for anything; it is only
292 that if you want to force responses to discovery requests that violate Rule 26(b)(2) limits, you can
2 93 at times obtain discovery by agreeing to pay the costs of responding. All reasonable discovery will
294 be permitted without interference, as it now is under Rule 26(b)(2). Rule 26(b)(2) principles
2 95 expressly include consideration of the parties' resources; there is no reason to anticipate that poor
2 96 litigants will be put at an unfair disadvantage. And it has proved not feasible, even after some effort,
297 to define "big," "complex," or "contentious" cases in terms that would make for administrable rules.

298 Deposition Length. The proposal is to establish a presumptive limit of one business day of seven
2 99 hours for a deposition. The most frequently expressed concern is that this proposal will prove too L
3 00 rigid, and by its rigidity will promote stalling tactics. The Standing Committee also expressed
301 concern over allocation of the time in multiparty cases; perhaps the Committee Note should be
3 02 revised to address this concern. The proposal also requires consent of the deponent as well as the LI
3 03 parties for an extension by consent without court order. The Committee may well not have thought
304 hard enough about the requirement of deponent consent for cases in which the deponent is a party;
3 05 perhaps further thought should be given to requiring deponent consent only when the deponent is
3 06 not a party. It also might be desirable to amend the Note to express general approval of the practice
3 07 of submitting documents to thedeponent before the deposition occurs so as to save time during the 7
3 08 deposition. Among early comments, the New York State Bar Association opposes this proposal for
3 09 fear that it will promote undesirable behavior at depositions.

310 Other Matters. Rule 26(f) would be amended to delete the requirement of a face-to-face meeting; V
311 recognizing the great values of a face-to-face meeting, however, provision has been made for local

L
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312 rules that require the meeting. The draft Committee Note emphasizes the success of present practice,

L 313 but recognizes that some districts may be so geographically extended that face-to-face meetings

314 cannot realistically be required in every case.

L 3 15 This Committee recommended publication of a draft Rule 5(d) that would have provided that

316 discovery materials "need not" be filed until used in the action or ordered by the court. The Standing

K 317 Committee changed the provision, so that the rule published for comment provides that discovery

L 318 materials "must not" be filed until used in the action or ordered by the court. The discussion in the
319 Standing Committee did not focus special attention on the public access debate that met a similar

320 proposal in 1980. Depending on the force of public comments and testimony on the published

321 proposal, the Advisory Committee may wish to urge reconsideration of this issue.

jr 322 It was asked in the Standing Committee whether there had been a "judicial impact study" of

L 323 the proposed amendments. The amendments are designed to encourage - and perhaps force -

324 greater participation in discovery matters by the substantial minority of federal judges who may not

r 325 provide as much suipervision as required to police the lawyers who appear before them. But it is not

LA, 326 clear whether these judges in fact have time to devote to discovery supervision. It also was asked

327 why the rules should be changed for all cases, if fewer than 20% of the cases are causing the

7 328 problems. In considering this question, it should be remembered that it is difficult to draft rules only

L 329 for "problemr" cases. And it also should be remembered that, figures that refer only to percentages

330 of all cases in federal courts are misleading. There is no discovery at all in a significant fraction of

r 331 cases, and only modest discovery in another substantial number of cases. Rules changes that

332 nominally apply to all cases are not likely to affect these cases in any event. Lawyers perceive
333 significant problems in a large portion of the cases that have active discovery. It is worthwhile to

3 34 attempt to reach these cases.

335 It was suggested that if possible, it would be useful- to acquire information - including

336 anecdotal information if as seems likely nothing rigorous is available about the experiences in

A 3 3 7 Arizonaiand Illinois with rules that limit the time for depositions. And it was predicted that one

338 effect of deposition time limits will be that documents are exchanged before the litigation, even
339 though there is no express requirement. And even without an express requirement that a deponent

A, 340 read the documents provided, failure to read them will provide a strong justification for an order

341 directing extra tithe. The potential problems are likely to be sorted out in practice by most lawyers
342 inmost cases.

343 It was noted that discovery is likely to be the central focus of the agenda for the spring

344 meeting.

LI 345 Mass Tort Working Group

r 346 Judge Niemeyer noted that class actions have been on the Advisory Committee agenda since
L 347 1991. The Rule 23 proposals published in 1996 generated many enlightening comments that

348 addressed mass torts among other topics. The problems identified by the comments were far-
349 reaching, and often seemed to call for answers that are beyond the reach of the Enabling Act process.

350 The Committee found so many puzzles that it recommended present adoption only for the
351 interlocutory appeal provision that is about to take effect as new Rule 23(f).

r
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352 The Judicial Conference independently began to consider appointment of a "blue ribbon" $ J
353 committee on mass torts. An entirely independent committee seemed likely to duplicate work
3 54 already done by the Advisory Committee. It was suggested that the best approach would be to
3 55 establish a cooperative process among the several Judicial Conference committees that might be
3 56 interested inthe, mass torts phenomenon. An initial recommendation was made to establish a formal
357 task-force across committee lines. The Chief Justice reacted to this suggestion by authorizing an
358 informal working group to be led by the Advisory Committee. Other Judicial Conference
3 59 committees were invited to participate. Four committees, dealing with bankruptcy administration,
3 6 0 court administration and case management, federal-state jurisdiction, and magistrate judges accepted
3 61 the invitation and appointed liaison members. The chair of the Judicial Panel on Mnltidistrict
3 62 Litigation also joined the working group. Judge Scirica accepted appointment as chair of the
363 working group,' and Advisory Committee members Birnbaum and Rosenthal also were appointed ,
364 members. Professor Francis McGovern was appointed as special reporter.

3 6 5 With the indispensable help of Professor McGovern, the working group held three impressive
3 6 6 conferences to gain the advice the most experienced and thoughtful participants in the continual
3 6 7 evolution of mass torts practicehe process was stimulatedby rough sketches of various possible L

367 ev~olutio of 1 mastrspatc
368 applroahes that Oyere prepared fr the specific pirse of providing a lautching pad for discussion.

369 The problems presented by mass torts litigation,: often seem to invite solutions that cannot be ,
370 provided by the rulesmaking process. Some of the ,solutions that have proved attractive even seem
371 to test the constitutional limits of permissible legislation. To take a stylized example, how can our C

3 72 judicial system undertake to resolve the claims that arise when a course of action pursued by five b
373 defendants inflicts injury on a million people?

374 The Working Group has pushed its deliberations to the point of producing a draft report. The
375 report is intended to summarize the information that has been gathered by the Working Group, and
376 to make recommendations for the next steps that might be taken in addressing mass torts problems. fn
377 No immediate action will be-taken; instead, it will be recommended that a new Judicial Conference L
3 78 committee be created to formulate specific recommendations for consideration in the rulesmaking
3 79 process and by Congress.,, The constitution of a new committee will be a delicate task, seeking to
3 8 0 achieve representation and experience that are as broad as possible without producing a body too F,
3 81 large to work effectively and expeditiously. The draft report is presented to the Advisory Committee
382 for consideration and, if possible, for approval, but it remains short of final form. Further work will
3 83 be required in response to reactions from Advisory Committee members and, to the extent that time F
3 84 allows, from the committees whose liaison members have helped constitute the working group. The
385 hope is that in the end, ways will be found to streamline the mass torts process. But it is a
386 complicated task. February 15, 1999, has been set as the date for transmitting the final and formal L
387 report.

3 88 Judge Scirica began presentation of the draft report by stating that the working group has
389 been very successful. This pattern of cross-committee deliberation may become a model for future
3 90 problems. The work of the group was greatly assisted by Professor McGovern's aid in organizing
3 91 the conferences. Professor Geoffrey C. Hazard, Jr., a member of the Standing Committee, became L

392 an important adviser. And important help was provided by Thomas Willging and the Federal
3 93 Judicial Center studies that are still under way.
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3 94 The Working Group process of inquiry provided an education for all involved. The lawyers

395 who do mass torts regularly, and a few judges, know far more about the problems than do most

3 96 others. One problem is that the landscape keeps changing. Each successive mass tort is in some

397 important ways different from the one that came before it. The most difficult problems are presented

3 98 by dispersed personal injury cases.

3 99 Despite the differences, there also are common problems that seem to link most mass torts.

400 One is the "elasticity" phenomenon, occurring as improved means of resolving large numbers of

401 claims invite the filing of still larger numbers of claims. As the sheer number of related claims

402 proliferate, there is a danger courts will come to reward "false positives" - claims that would be

403 rejected if presented as individual actions, but that become indistinguishable in the press to resolve

404 more claims than any single tribunal can handle effectively. Another problem is the bewildering

405 array of problems that are described as the problems of "maturity." Each mass tort presents a

406 different range of needs for development of individual cases as a foundation for moving toward

407 aggregated disposition. Premature aggregation can generate pressures that are not easily contained,

408 threatening dispositions that are not fair to anyone involved, not to plaintiffs and not to defendants.

409 Delayed aggregation, on the other hand, can invite waste, unnecessary multiplication of inconsistent

410 results, races for available assets that may overcompensate early claimants while denying any

411 compensation to later claimants. There is a continuing competition between the great traditional

412 value of individual control and the equally important values of efficiency, fairness, and consistency.

413 Reconciliation of the competition is possible only with proper recognition of the point of maturity.

414 In approaching these problems, it is necessary to understand the incentives to sue or not to

415 sue. Some understanding may be emerging. The difficulty of achieving understanding is

416 underscored, however, by the continuing difference of views among plaintiffs' lawyers. Some

417 believe it, best to represent only a small number of individual clients who have strong individual

418 claims. Others believe it best to undertake individual representation of large numbers of individual

419 clients, effectively achieving aggregation through common representation. Still others believe it best

420 to aggregate many claims on other bases, whether by multidistrict proceedings, class actions, or still

421 different devices.

422 It also is necessary to remember that there are substantive problems that require us to think

423 about the role of the judiciary.

424 Among the problems that might be addressed are these: (1) Aggregation - by what means?

425 At what time, remembering the dangers of premature or tardy aggregation? How far can we

426 distinguish between aggregation for pretrial purposes, for settlement, or for trial? (2) What, if

427 anything, can be done about claims that depend on uncertain science? (3) Limited fund problems

428 may be addressed by the Supreme Court in the Ahearn asbestos litigation - it seems prudent to

429 defer any deep consideration while the decision remains pending, but it' would not be prudent to

430 expect that the decision in any single case will resolve all problems. (4) Can means be found to

431 achieve closure for defendants, particularly by settlement - if you want to settle with all, claimants,

432 or nearly all, how can this result be accomplished?

433 The draft report defines the issues and describes the problems that have been perceived from

434 different perspectives. There are Iso many perspectives that inevitable tensions emerge in the
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435 perceptions - phenomena that seem problems to some seem opportunities to others. Care must be F

436 taken to make it clear that the description of problems does not strike the casual reader as
437 inconsistent. The draft report also notes possible approaches to addressing the problems, but does
438 not make any choices among these approaches.

439 Throughout the process, there has been a substantial body of consistent advice about the
440 important tools ofjudicial management. More can be done to avoid discovery conflicts. And many
441 observers believe the time has come to expand the treatment of mass tort litigation in the Manual for K
442 Complex Litigation.

443 In considering possible rules changes, the topic of settlement class actions continually recurs. L
444 The Amchem decision seems to approve of settlement classes, but the terms of the approval remain
445 uncertain.r

446 In considering possible recommendations for legislation, any successor committee must think
447 carefully about the extent to which a Judicial Conference committee can properly or prudently
448 become involved with legislative processes. Close involvement with legislative committees may
449 be important as a means of teaching important lessons about the problems, but it also threatens to L:
450 belie judicial independence. In another direction, judicial proposals that bear on substantive choices
451 may impugn judicial neutrality, no matter how far removed from direct involvement with the
452 legislative process. Still, the Judicial Conference has already approved legislative proposals to
453 amend 28 U.S.C. § 1407, and has approved "single event" mass-tort proposals. The path to be
454 followed is a difficult one. L0
455 Professor McGovern took up the discussion, observing that the strong feeling of most
456 participants has been that the only way to understand mass tort litigation is to become involved. The C

457 Working Group conferences were organized to show what is different about this litigation, and to L J
458 identify the problems that have emerged. The conferences worked very well. As work continues,
459 McGovern will meet with three of the liaison committees to gather their reactions to the draft report.
460 The Court Administration and Case Management, Bankruptcy Administration, and Federal-State
461 Jurisdiction Committees all will be involved.

462 Later in the discussion, Professor McGovern noted that the intent behind the draft report is
463 to be descriptive, not normative. The Working Group has reached a consensus as to "the nature of
464 the beast," and a rough consensus as to the things that at least some people see as problems. The
465 paradigm of litigation is one plaintiff, facing one, two, or three defendants. The procedure is taken
466 straight from the Federal Rules of Civil Procedure. The Pinto cases were tried like this. "Then
467 something happened." The desire arose to achieve efficiencies that are denied by individual case-by-
468 case disposition of each claim that arises from a mass tort. Aggregation was sought for pretrial, and
469 then for trial. Aggregation enables courts to move the cases, to reduce transaction costs, to get more
470 money to the victims, and so on. So, for example, Maryland adopted transfer legislation for state-
471 wide consolidation, and 8,555 asbestos cases were consolidate in one proceeding. As aggregation
472 developed, people realized that aggregation was spurring the filing of still more cases - the
473 phenomenon referred to as the "elasticity" or "superhighway" (build a superhighway and there will
474 be a traffic jam) problem. And defendants came to hope for closure, to find a procedure that would
475 enable them to resolve all mass tort claims at once and move one. Innovative procedures were

L



Draft Minutes
Civil Rules Advisory Committee, November, 1998

page -13-

476 adopted in Amchem and Ahearn. And as innovation proceeded, it came to be recognized that
477 aggregation, class actions, and other devices "are not curing everything."

478 The Working Group inquiry began against this background. The Working Group asked
L 479 "what are the problems"? If transaction costs are reduced early in the development of a mass tort,

480 we get more cases; if too late, a high price of inefficiency is paid in processing more individual

481 actions or small aggregations than need be paid. And so the quest was for solutions to specific

L~ 482 problems. The Working Group remains open to identification of problems not yet identified. It is

483 interested in proposed solutions, recognizing that there will be disagreement even as to what events

484 constitute problems. A catalogue of possible solutions has been considered. But no attempt will be
L 485 made to recommend solutions, to suggest the relative importance of the problems, or even to

486 determine which of the perceived problems are problems in fact.

487 Thomas Willging reported on the work being done by the Federal Judicial Center. A draft-in-
488 progress was provided. The work is highly detailed, but can be summarized in three parts.

489 The first part of the FJC study looks at the individual characteristics of mass torts. In the end,
Lt 490 fifty mass torts will be studied. One characteristic is the number of claims presented. In this regard,

491 and others, asbestos litigation has been "decidedly unique." Dalkon Shield and silicone gel breast
492 implant litigation also has yielded hundreds of thousands of claims, but the claims in these cases
493 were generated mostly by judicial processe f givin notice of the litigation' The next group of

494 numbers is far smaller, involving mass torts with 10,000 or 20,000 claims. The claims rate has been

495 studied as the ratio of claims to persons exposed. Remembering that exposure does not equate to

496 injury, the figures seem to suggest that aggregation goes in company with a claim-filing rate greater
497 than ten percent. No causal inference can be drawn from this conjunction - it is possible that it is

498 aggregation that causes the claim rate to rise, and also possible that it is an independently high claim
4 99 rate that causes aggregation. Clear proof of 6aiisation between the claimed wrong and asserted
500 injuries is another inportant characteristic that distinguishes mass torts. About two-thirds of the

L 501 cases studied enjoyed "dpretty clear" showings of general causation. The remaining third did not have

502 clear showings, rand tended to drop off (Bendectin, repetitive stress injury) or to settle (Agent

As 503 Orange).

504 The second part of the study involves three cases with "limited fund" settlements. One of

505 the major themes of this part is that there is great difficulty in determining the size of the "fund."
506 The Civil Rule 23(b)(1) device as used in these cases provided, information far inferior to the
507 information that was presented to the bankruptcy court when one of the proposed settlements failed.
508 The difficulty seems to be that information as to the value of the defendant is presented only by
509 parties who have already agreed on a settlement. In each of the three cases, the information

Lj 510 dramatically underestimated the value of the company.

F 511 Discussion of the size of the fund pointed out that it is not possible to make meaningful
512 comparisons between the value of a company faced with unresolved mass tort liability and the same
513 company that has achieved resolution of the liability. Acromed, involved in one of the case studies,
514 did not have the money to pay off the tort claims and could not borrow the money. Once a

L 515 settlement was reached, it was possible to borrow the money; without a means of settlement,
516 Acromed was worthless and the claimants would get little or nothing. With the settlement, the
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517 claimants won substantial payments and Acromed was once again a viable company. The problem
518 arises from the difficulty of predicting the value of a company once liability is removed, even if the
519 prediction is made on the basis of the terms offered by a specific settlement. One way of viewing
520 the problem is that a "surplus" is created by the very process of settlement--allocation of the
521 surplus between the claimants and the defendant not only presents a difficult policy problem, but also Lh

522 turns in on itself as adjustment of the settlement terms affects the post-settlement value of the'
523 company.

524 An illustration of the problem is presented by the Eagle-Picher litigation. Eagle-Picher
525 proposed settlement on the basis of a $200 million fund. The settlement was not approved, and,
52 6 bankruptcy ensued. After six years and $47 million of professional fees, a Chapter 11 plan was'
527 approved. The company was sold for $700 million, for the benefit of the claimants. Reduced to
528 present value at the time the $200 million settlement was rejected, the reorganization yielded more
529 than $500 million, or more than twice the original proposed settlement. The court in the bankruptcy F
530 case took evidence from lots of experts on the value of the claims and the value of the company. The
531 process cost a lot in professional fees, but the determination, when made, set the stage for
532 disposition.

533 The third part of the FJC study is a literature review. Of necessity,the review is selective -
534 a vast literature is developing on mass torts topics. The review will focus on the recommendations
535 for rules or legislation, rather than on the descriptions of the problems.

536 The ensuing discussion of the draft report wove around two sets of issues. One set involved
537 changes that might be made to improve the report. The other involved the proper role of the
538 Advisory Committee with respect to the Working Group and its report.

539 One of the first questions addressed to the draft report was whether it is clear that the focus
540 is on a limited set of the cases that might be characterized as "mass torts." The Working Group has
541 not been concermedwith the "small-claims consumer" class actions that aggregate large numbers of
542 claims that reflect individually minor injuries. Neither has the Working Group been concerned with
543 regulatory and business wrongs, such as antitrust and securities law violations, that may inflict
544 substantial economic injuries. It was agreed that the report must clearly exclude these class actions
545 from its reach, and suggested that the scope discussion at pages 12 to 13 might emphasize these
546 limits more clearly. The Advisory Committee has explored these topics in depth, and the Working
547 Group has deliberately put them aside. ' V
548 A related set of questions asked whether the draft report may be too optimistic about present
549 procedures for handling "single event" mass torts. The draft, on page 25, seems to suggest both that
550 the universe of claimants is clear in single-event torts, and that there is nothing left to the 1966
551 Advisory Committee Note suggestion that Rule 23 cannot be adapted to mass torts. There may be
552 single-event torts in which the universe of possible claimants is not known. An example was
553 provided by the explosion of a tank car releasing fumes that -went for uncertain distances in Li
554 indeterminate directions. 8,000 claimants have been identified, but it remains unclear how many
555 actually have been affected by the release, and so on. C

no
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556 It was suggested that the discussion at draft pages 15 to 22 could be taken out of context, and
557 misused. It should be made even more clear that this portion - and indeed all of the report - is
558 a reflection of concerns, not findings of fact.

559 The reference to the Ahearn litigation on page 19 might seem to imply some view on the
560 merits of questions now pending before the Supreme Court. The reference should be reworded to
561 make it clear that no view of the merits is implied.

562 Another concern was that there is not enough clarity in the Part V division between issues
563 that might profitably be addressed by a successor committee and more long-range issues. The
564 discussion of attorney fee issues, for example, is separated from the discussion of professional
565 responsibility issues. Science issues may deserve a different presentation.

566 It was agreed that the Part V discussion of solutions that might be explored should be
567 reorganized, deleting any ordering by suggested sequences of consideration. At the same time, it is
568 proper to recognize that some proposed solutions require much more further study than others - the
569 "bill of peace" proposal for resolving science issues is an example of a matter that is so innovative
570 that it requires more careful review than more familiar extensions of current practices. So attorney
571 issues may be brought together, as could science issues, aggregation issues, and so on.

572 One of the many proposals in the appendix materials is expansion of federal-court power to
573 enjoin state-court proceedings by amending 28 U.S.C. § 2283. This suggestion might deserve
574 explicit mention inthe report.

575 Another set of issues identified by the draft report involves professional responsibility
576 problems. When a single lawyer represents many claimants, the settlement process often generates
577 pressure to participate in the allocation of settlement amounts among different clients. The difficulty
578 of responding to these pressures is mentioned in the draft report, and perhaps can be emphasized by
579 presenting in one place the various issues with respect to appointment, compensation, and conduct
580 of attorneys.

581 It was asked why there should be any recommendation for consideration of "science" issues,
582 now that the Evidence Rules Advisory Committee has published proposals to amend the rules
583 dealing with expert testimony. The response was that there remain real problems in dealing with
584 scientific issues in some mass torts, and that the Evidence Rules proposals do not deal with these
585 distinctive problems. One illustration is the difficulties that may arise when two or more courts each
586 appoint panels of experts to consider the same issues. The "general causation" issue is of critical
587 importance in some mass torts, and it is very, difficult to define the proper time to move toward a
588 single determination that will bind all future cases. The Court Administration and Case Management
589 Committee is working on some of these issues, with support from the Federal Judicial Center. The
590 draft report should make it clear that it is addressing only the need for further study of expert
591 evidence in mass-tort cases, not a broader range of topics.

592 Another illustration of a specific mass-tort evidence problem arises from the question
593 whether there should be one Daubert - Rule 104(a) hearing when there are multiple cases. Some
594 judges are doing this. One issue is what advice the Manual for Complex Litigation should provide.
595 In the breast implant litigation, Judge Jones in Oregon and Judge Weinstein in New York had very
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596 different Rule 104(a) approaches, and Judge Pointer in the MDL cases had still a different approach.
597 It may be that competition of this sort is a good thing, at least up to a point. But the question seems
598 to deserve further study.

599 Pursuing the "science" issues, it was noted that there is a "tension" between different parts Li
600 of the draft report. Page 36 refers to the risk of conflicting scientific determinations, but other parts
601 refer to the risk of premature aggregation. Without aggregation, there will be conflicting
602 determinations in the cases that in fact present difficult science issues. Delay is a problem, and tj
603 moving too fast is a problem. The tension should be recognized more explicitly. And it should be
604 emphasized that there is no ready formula-that each mass tort will present a different sort of 7
605 uncertainty, and will be best handled by means different from those best adapted to the mass torts
606 that have gone before: It also was urged that page 54 seems to involve issues that are beyond the
607 reach of the Advisory Committee, involving issues better addressed by the Evidence Rules C

608 Committee. And the idea of an "issues class" to resolve science issues only, leaving all other issues L

609 for disposition in some other form of proceedings, is novel. It was recognized that there is no intent
610 to carry the Civil Rules Committee into the realms of evidence. The recommendation for creation
611 of an ad hoc committee contemplates that the ad hoc committee will Fidentify topics for further
612 consideration by appropriate bodies. Congress will be the appropriate body to study many of the
613 likely solutions to mass-tort problems, while different rules advisory committees are likely to be i
614 appropriate forlother possible solutions. The multi-committee approach is reflected at pages 56 and
615 58 of the draft report. It is important to emphasize that the recommendation is for -a committee that
616 will commend proposals for further consideration in the channels customarily followed for each type0 1 ~~~~~~~~~~~~~Li
617 of proposal. "We cannot be too specific" in making this clear.

618 Pages 44 to 45 ofthe draft report focus on lRule 23 and settlement classes. It might help to
619 supplement this discussion by referring to the "maturity" factor in the draft Rule 23(b)(3) that t

620 remains pending in the Advisory Committee.

621 Another pending Advisory Committee proposal is to amend Rule 23(c)(1) to provide for class EJ
622 certification "when practicable," not "as soon as practicable." This proposal could have a direct link
623 to the mit issues, including a direct link to settlement-class issues.I, 1, L I',q ,
624 Discussion turned to the portions of the draft report that deal with the relationship between
625 the rate of filing claims and the actual rate of injury. One view is that use of aggregation devices
626 such as class$ actiorns leads to a significant increase in the rate of filing claims. In discussing this
627 view, it should be made clear that an increase in rates of filing is not necessarily a bad thing - when
628 the result is to provide compensation to those who have legitimate claims, it seems like a good thing.
629 The problem is a problem only when the confusion and difficulty of resolving individual issues in V
63 0 a large aggregated proceeding facilitates awards to those who do not have legitimate claims. This
631 problem is often referred to as the "false positives." And it is very difficult to know what the real
632 claiming rate is - many settlements reward people who are not at all injured, and many claimants F
633 are "signed up" merely to hold their place in case injury does eventually develop. As difficult as it
634 is to measure or compare filing rates, however, it may be important to make the point that we do not
635 generally litigate all of society's wrongs. The possibility that aggregation devices can reduce the Li
636 transaction costs of resolving iidividual claims in mass torts, increasing the rate of filing, deserves
63 7 mention.' Li
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638 It was further observed that the difficulty of measuring claims rates depends in part on the
639 setting. There are studies that have generated reasonably solid figures, particularly in the medical
640 malpractice field. The Federal Judicial Center now being completed looks to claims rates in relation
641 to the number of people exposed to an injury-causing condition or event; this information does not
642 of itself describe the claims rate in relation to the number of people actually injured.

643 Another suggestion was that the Working Group continually heard the advice that it is
L. 644 common to focus on the last mass tort that was litigated, obscuring the need to approach each new

645 mass tort with a close look for the differences that require different procedures. This advice may
646 deserve greater prominence in the report.

647 After noting that the Working Group "did a greatjob of getting its arms around the problem,"
648 it was asked what might be the "end game"? If further study does not yield a final solution, where

L 649 will an ad hoc committee go? How can those involved in further study "let go"? It was responded
650 that the purpose is to address the things that can be seen to be problems and that at least seem
651 susceptible of useful recommendations. One example would be the desire to find a means of

L. 652 facilitating final closure of all - or nearly all - claims in a mass tort. It will not be possible to

653 control all changes in the dispute-resolution process. But, to take another example, Rule 23 is a

t 654 remarkably powerful tool; it may be that it can be adapted to the needs of mass torts, perhaps in
L 655 conjunction with reforms of other procedures, jurisdictions, or powers that must be addressed outside

656 the Civil Rules Committee and outside the Enabling Act process. Other rules changes may appear
K 657 to be profitable subjects for study by the Advisory Committees. A growing body of information can

658 be gathered to support an expanded treatment of mass torts in the Manual for Complex Litigation.

659 "We can do little things. It is worthwhile to attempt more." There is no hope that every problem
660 will be splvedi only a judgment that the risk and cost of further work are warranted by the prospect

L~ 661 that some useful recommendations will emerge. Some solutions, even if desirable, may not be

662 realistic - a specialized "mass torts" court, for example. "There is no silver bullet." As to grand
663 solutions, "we must be prepared to fail." But even if specific solutions do not emerge, the process
664 itself will yield valuable educational benefits that, indirectly, will contribute to the gradual
665 evolutionary process that will continue to advance our approaches to mass-torts litigation.

L 666 The second focus of discussion was identifying the proper role of the Advisory Committee
667 in relation to the Working Group report. The Working Group is a novel entity, created under the
668 leadership of the Advisory Committee. The Advisory Committee meeting was scheduled for mid-

L 669 November for the special purpose of providing the opportunity to review an advinced draft of the
670 Working Group report. The novelty of the situation, however, leaves room to debate whether the
671 Advisory Committee should decide whether in some way to adopt the report.

672 One approach is that leadership entails the responsibility to review the report to determine
673 whether it can be endorsed by the Advisory Committee. Another approach would be to approve the

A, 674 recommendation that an ad hoc Judicial Conference committee be appointed to cany on the work
675 begun by the Working Group, and to transmit the report without specifically endorsing the report.

676 A possible reason for limiting the role of the Advisory Committee is that the Committee has
677 not had much time to review the draft report. The draft report summarizes a great deal of

L.
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678 information that was gathered by the Working Group, and it is difficult for Advisory Committee fC
679 members who were not part of the Working Group to assimilate all of this information.

6 80o A, more expansive role for the Advisory Committee was supported on the ground that the
681 report makes only one recommendation - that the problems arising from mass-tort litigation
682 deserve further study by a new committee specifically appointed for this purpose. There is reason
6 83 to hope that progress can be made toward finding solutions, and there is an even better foundation
684 than before for concluding that the work can be done only by a body that draws from the support of
685 many traditionally separate bodies.

686 The length and detail of the draft report should not mislead discussion of these issues. The
687 report is drafted to distill the fruits of the working group's efforts into a form that will prove most
688 helpful, to a successor comnmittee. This form also will help to educate the important and relevant
689 constituencies about the problems and the need to pursue the problems. The report does not consist
690 of "findings" or "recommendations" for action. The Advisory Committee can, do no more than
6 91 approve, the report as a clear description of the mass-torts phenomenon as it has been experienced,
6 92 along with the problems that have been identified from all perspectives of the phenomenon and theL
6 93 solutions that have been proposed.

694 It was urged that when he authorized appointment of the Working Group, the Chief Justice
6 95 asked that it report. The draft report is precisely the kind of report that is most usefil to show the
6 96 need for further work, and to suggest the means of undertaking the task. The need for further work
697 seems clear. The Advisory Committee can ensure that nothing is overstated, and - as demonstrated
698 by the many specific suggestions for revision - improve the product.

699 Further comments from Advisory Committee members can be worked into the draft report
700 up to November 18, or possibly a few days later. After that, the draft will be circulated in its then-
701 current form to the liaison committees. Further comments on that draft can be received up through
702 the end of December.

703 After this discussion, a motion was made and seconded to approve the Working Group
704 recommendation that a successor ad hoc committee be appointed, and to transmit the Working Group
705 report. It was observed that this approach seemed timid in light of the nature of the report - that
706 the Advisory Committee had enjoyed sufficient opportunity to review and discuss, and would have
707 sufficient opportunity to suggest further revisions, to warrant more positive action now. It will be
708 clear that the report is not making any proposals or recommendations beyond creation of a new EJ
709 committee., Deferring action for vote by mail ballot seems unnecessary.

710 Following this discussion, the motion to transmit the report was withdrawn with the consent
711 of the seconder. A motion was then made that the Advisory Committee approve the report, subject
712 to continuing editorial revisions and with changes made to reflect the Advisory Committee 7
713 discussion at this meeting. There is to be no further vote by the Advisory Committee, although L
714 "wordsmithing" contributions from all members will be welcomed. A new draft will be circulated
715 to the Advisory Committee for this purpose. The motion was adopted by 14 votes for and 2 votes
716 against. (The vote total reflected participation by the members whose committee terms have Li
717 concluded, since the report will reflect their participation in the process throughout the year.)
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718 The vote to approve includes approval of the suggestion that the Chief Justice will be given
L 719 an opportunity to indicate whether the approach being followed in the draft report reflects the nature

r" 720 of the report that he has expected to receive. Committee members were reminded that suggestions
L 721 for change in the next draft will be due by the end of December.

722 Agenda Subcommittee Report

723 Justice Durham presented the report of the Agenda Subcommittee. The report is the
724 beginning of an undertaking to reinvigorate the program for review and disposition of docket

- 725 matters. The Committee has pursued several large projects in recent years, and has found it difficult
L_, 726 to keep abreast of the more focused matters that regularly come to it. More regular review is planned

727 for the future.

728 The memorandum presented for this meeting reviews docket items that have no further action
729 listed and that appear to be matters that can either be scheduled for consideration at a 1999 meeting
730 or be removed from the docket. It is not a complete review of all matters still pending.

731 Some items on the docket are listed as "deferred indefinitely." These items involve matters
732 that the Committee does not want to reject, but that seem better accumulated for consideration as
733 parts of larger packages. Rule 4, for example, regularly draws suggestions for improvements. It
734 would be easy to act on service-of-process issues every year. A comprehensively revised rule took
735 effect in 1993, however, and it has seemed wise to gather suggestions for reform over a period of
736 several years. When it seems possible to undertake a broad review of experience under the new rule,
737 these items can be considered as a package. Rule 81 is another illustration. A number of issues have
738 accumulated around Rule 81, and with the proposal on Copyright Rules on the agenda for this
739 meeting, the time may have come to clean up several Rule 81 matters in one package. Even then,
740 Rule 81 presents questions that involve the-relationship of the Civil Rules to the Habeas Corpus -
741 § 2255 Rules that are being considered by the Criminal Rules Committee. Action on Rule 81 now
742 will result in a significant prospect that a later Rule 81 proposal also will be needed. But perhaps
743 the later proposal can catch up with the present proposals for publication in August 1999.

744 Focusing on specific proposals to amend Rule 4, it was suggested that the Subcommittee
L 745 could combine two approaches. Some of the proposals might be put into a "cumulative minor

746 changes" category, to be held for action when the rule seems ripe for a general review. Other
747 proposals may deserve to be rejected without further study. The Subcommittee will take a closer

L 748 look at all of the pending Rule 4 proposals to determine which proposals may fit into which category.

749 Proposals to amend Rule 5 are accumulating. The proposals generally center on electronic
L. 750 filing, notice-giving, and service. The- Standing Committee has a technology subcommittee that is

751 coordinating these issues across all of the advisory committees. The Civil Rules technology
752 subcommittee is working with the Standing Committee subcommittee. Other Judicial Conference

L4 753 committees also are working on these topics. There are ten pilot courts doing electronic filing, and
754 another court doing it on its own. The pilot districts are finding "rules problems" as they implement
755 their programs. Rule 5 and consent of the bar have made the programs possible. But there are

L 756 problems. The chief problem is service; pending Bankruptcy Rules amendments would allow
757 electronic service. These topics will be reviewed with the advisory committee reporters during the

B
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758 January Standing Committee meeting. These issues are difficult, and the process of dealing with
759 them will draw out for a long time. The Committee voted to refer these docket items to the
760 Technology Subcommittee.

761 A proposal has been made to amend Rule 12 to provide that an official immunity defense L
762 must be raised by dispositive pretrial motion, and cannot be raised for the first time at trial. This
763 proposal would be inconsistent with the rules that allow amendment of the pleadings, and would 7

764 defeat the power to grant judgment as a matter of law on an official immunity defense. A motion
765 to reject this proposal was adopted by unanimous vote.

766 The committee also voted unanimously to reject proposed amendments to Rule 30. One v
767 would require that persons be allowed to make audio tapes of courtroom proceedings. The other
768 sought to allow orders that would protect a deponent against harassment, orders that already are
769 authorized by Rule 30(d)(3). Ai

770 Another proposal suggested amendment of Rule 36 to forbid false denials. The Committee
771 rejected this proposal, noting the adequacy of the present sanctions for false denials. r
772 Rule 47 would be amended by another proposal to eliminate all peremptory challenges in
773 civil actions. Peremptory challenges in civil cases are authorized by 28 U.S.C. § 1870; see also §
774 1866(b)(3). There may be good reasons to reconsider peremptory challenge practice in light of the
775 difficulties that surround efforts to prevent discriminatory uses. But the questions do not seem so
776 urgent as to undertake a project that would require deliberate use of the power to supersede a statute. F
777 The Committee voted to delete this topic from the docket, recognizing that Congress may wish to LJ
778 take it up and that future circumstances might justify further consideration by the Committee.

779 A question about the role of the district clerks as agents for service of process under Civil
780 Rule 65.1 was removed from the docket in light of the action taken by the Committee at the March
781 meeting.

782 The Committee agreed that other agenda items should be reviewed by the Subcommittee.
783 It further suggested that the subcommittee should review future items that arise and determine the
784 proper place on the agenda for these items by recommending rejection, scheduling for prompt
785 consideration, deferment, or such other disposition as might seem desirable.

E
786 Automation

787 Automation topics returned for further discussion. The Committee hopes to benefit from
788 monitoring the activities of the Bankruptcy Rules Advisory Committee in this field.

789 It was suggested that the short-term solution may be to continue to rely on local rules. In the :

790 long run, it will be necessary to go through all the rules to make sure that they are compatible with
791 emerging electronic practices. Courts have been successful in reaching sensible adaptations of the
792 rules to meet current needs. But service remains a big current problem. People are continuing to V
793 effect service by paper because there is no authority for electronic service.

Lu
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r 794 One of the incidents of electronic storage is that there are complete records. Nothing can ever
o ~795 be erased - if changes are made in an electronic docket, the systems retain both the original version

796 and the revised version. There are many ways to ensure that paper records are the same as electronic
r 797 records. "The talk is machine-to-machine. It is a different way to do things." The accommodations

798 required to meet these differences will be worked out over a period of several years.

799 Reliance on experimentation in pilot districts is likely to provide much valuable information.
800 There also is a risk, however, that the advanced districts will become entrenched in different ways
801 of doing things, creating difficulties for future attempts to adopt uniform protocols. The Judicial
802 Conference is working on Guidelines for electronic filing, and has interim standards that all districts

LI 803 seem to follow.

vl~ 8804 Electronic filing is creating genuine concerns about privacy. Although the records made
l, 805 available electronically are the same as the records that could be-examined by visiting the clerk's

806 office, the greatly enhanced ease of access may lead to far greater use. Bankruptcy practice, for
F 807 example, makes all the records available through the Internet, including tax returns, banking records,
__ 808 and the like. There may bea point at which it is better to limit access to people whose interests are

809 so significant as to prompt a visit to the courthouse.

810 It seems likely that the Committee will have to focus on these issues in the relatively near-
811 term future.

812 Rule 83

813 The topic of Rule 83 amendments was introduced by noting that local rules can undennine
814 national uniformity and national policy. The Judicial Conference has pursued a policy to unify and

LI 815 to monitor local rules developments. But there is still great deference to the circuit judicial councils.
816 28 U.S.C. § 332(d)(4) requires that each judicial council "periodically review the rules which are
817 prescribed under section 2071 of this title by district courts within its circuit for consistency with

L 818 rules prescribed under section 2072 of this title." "Each council may modify or abrogate any such
819 rule found inconsistent in the course of such a review.", Some judicial councils actively pursue this

7 820 mandate. Others honor it sporadically if at all. The local rules committees in the 94 different
821 districts generally are active. Each seeks to adopt rules that work in the local district. These 94 local
822 rules sovereignties can, however, adopt rules that impinge on important policies. The 6-person civil
823 jury emerged from local rules, and has taken root with such tenacity that the recent effort to restore

L 824 the 12-person jury foundered in the Judicial Conference. The practice of limiting the number of Rule
825 33 interrogatories began in local rules long before it was adopted in the national rule.

L 826 The Standing Committee and the Civil Rules Advisory Committee have had ongoing projects
827 to study local rules. The Standing Committee is attempting to encourage hold-out districts to
828 conform to the uniform numbering system, as required by Rule 83. There also is an attempt to
829 clarify the distinction between local rules and "standing orders" that may take on all the
830 characteristics of local rules but that do not emerge from the local rulemaking process.

831 It was observed that many local rules problems took root in the Civil Justice Reform Act,
832 which encouraged development of local rules. The local CJRA committees took their

L

L
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833 responsibilities seriously, and sought to develop better procedure rules that might become patterns
834 for national reform. Now the national rulesmaking bodies are encouraging retrenchment.

835 It is evident that the questions presented by local rules cannot all be addressed quickly. The
836 topic will remain a long-range agenda item even while individual issues are addressed and resolved.
837 The best approach to many problems is likely to be education aimed at the district courts.

838 It was noted that the American Bar Association Litigation Section ,is launching a local-rules
839 project. The scope of the project remains to be finally determined -it is recognized'that the whole
840 topic is too big for ,a single project.

841 The Standing Committee has asked the several advisory committees to consider adoption of
842 a uniform effective date requirement for local rules, subject to an exception allowing immediate
843 effect to meet special needs. The Appellate Rules Committee has recommended a proposal that sets r
844 December 1 as the effective date and allows a different effective date if there is "an immediate need
845 for the amendment.", Going beyond the effective date question, the Appellate'Rules proposal also
846 would prohibit eiiforcement of a local rule "before it is received by the Administrative Office of the
847 United States Courts."

848 In preparing a Rule 83 draft analogous to the Appellate Rules proposal, it seemed wise to
849 expand the range of inquiry. A local circuit rule need be reported only to the Administrative Office; Lb
850 a local district rule must be reported as well to the circuit judicial council. At a minimum, adherence
851 to the Appellate Rules model would prohibit enforcement before a local rule is received by both the g

852 Administrative Office and the judicial council. It also may be desirable to consider other constraints, L)
853 if only as a means of stimulating more consistent patterns of review among the judicial councils.
854 At the same time, it must be recognized that there is a political difficulty in cutting back on
855 established local enterprises and structures. The discussion draft reaches far, and perhaps too far. LiJ
856 The expanded draft would require the Administrative Office both to publish local rules by means that
857 provide convenient public electronic access and also to review local rules for conformity to acts of
858 Congress and the national rules of procedure. If the Administrative Office concludes that a local rule
859 does not conform, it is to report its finding to the district court and to the judicial council. A district
860 court could not enforce a rule reported by the Administrative Office until the judicial council had
861 acted to approve the rule.

862 A question of Enabling Act authority is raised by the proposals to establish a uniform
863 effective date and to suspendenforcement for specified events. 28 U.S.C. § 2071 establishes the L
864 power to establish local district-court rules. Section 2071(b) provides that a local rule "shall take
865 effect upon the date specified by the prescribing court." Section 2071(c)(1) provides that the local V
866 rule "shall remain in effect unless modified or abrogated by the judicial council of the circuit." A
867 national rule that specifies a uniform effective date would be inconsistent with subsection (b), and
868 a national rule prohibiting enforcement until stated conditions are satisfied apparently would be
869 inconsistent with subsections`(b) and (c)(l). The obvious argument to circumvent this problem )
870 draws from the supersession clause in § 2072- after a Federal Rule of Procedure takes effect, "[a]ll
871 laws in conflict with such rule[] shall be of no further force or effect." But there is a cogent F
872 argument that §§ 2071 and 2072 should be read in parn materia, as part of an integrated set of
873 rulemaking provisions. The statutes accord to district courts a power to adopt rules consistent with

L
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874 the national rules that is outside the power to supersede except by a national rule that addresses the
875 same topic as the local rule. Of course the statutes also could be read to require that a local rule be
876 consistent with a national rule that prescribes a uniform effective date or otherwise directly regulates
877 local rulemaking. The answer does not seem entirely clear. But without a clear answer, real care

L 878 must be taken in approaching these issues.

879 One response to the question of relative authority might be to amend Rule 83 simply to
880 recognize the power of the district court to set the date, but to suggest a uniform date. This device
881 would set a target, perhaps with the effect of a presumption, and avoid the need to decide whether

r,' 882 a mandate could be established by national rule.

8 883 Another response was that a rule adopted by the Supreme Court and accepted by CongressL 884 must trump any local rule.

885 The immediate rejoinder was that to the contrary, a national rule cannot control the local
88 6 rulemaking process in defiance of § 2071. More important, the proposal is a bad idea. Local

L 4 8 8 7 rulemaking takes a long time. It is difficult even to get the judges of a district together, particularly
888 if they sit in different places. The judges must consider, then await reactions from the local advisory
889 committee, and eventually conclude the process. Two or three years may be used up. If the process
890 reaches a conclusion in mid-December, or January, or February, it is too long to have to wait for the
891 following December 1. There is no reason for uniform deadlines.

r 892 This view as echoed by the simple question: why do we need a uniform date?

8 93 The need for a uniform date was expressed as part of the questions of access. It would be
r 894 helpful to have a means of ensuring that copies are provided to the Administrative Office and
L 895 judicial council, and of encouraging judicial-council review. A single uniform date can be helpful

8 9 6 as part of that package of reforms.

8 97 A variation on this view was expressed with the observation that local rules are most
8 98 important when they are used in a dispositive way. 'The most important single thing to ensure is thatL 8 9 9 all litigants can have assured access to all local rules for their district in a single, central place.

9 00 A related observation was that many of the bodies of local rules run to great length, and that
901 it can be difficult to find the relevant rules. Not all districts have yet conformed with the uniform
902 numbering requirement.

903 Similar comments suggested that a single annual effective date is not particularly important,
J- '904 but that it is important that there be clear and ready access to local rules. Some districts do not
L 905 themselves know what their local rules are, even while other courts reprint their rules on a regular

9 06 basis.

907 It was asked whether it would be better to allow a local rule to take effect 60 days after the
908 rule is filed with the Administrative Office. Administrative Office representatives responded that
909 the result would be a lot of calls asking about local rules. As a practical matter, it would be better
910 to require that a rule be posted in a way that makes it "available to the world" - electronic means
911 would be best.

L

.
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912 Discussion turned to the "strong form" draft Rule 83(a)(1). This was the draft that prohibits C

913 enforcement until 60 days after the district court gave notice of a local rule to the judicial council and K
914 the Administrative Office, and until the rule has been made available to the public by convenient
915 means that include electronic means. The draft also requires the Administrative Office to publish
916 all local rules by means that provide convenient public access, and also to review all local rules. The A
917 Administrative Office would be required to report to the district court and the judicial council a rule
918 that does not conform to Rule 83 requirements; the report would suspend enforcement of the rule
919 until the judicial council gave approval. The question of power to adopt these requirements in face l
920 of § 2071 was renewed. It also was pointed out that theremay be an implicit conflict with §
921 332(d)(4): judicial councils are required to review local rules, but there is no provision for
922 suspending a local rule until the judicial council actually acts.

923 It was pointed out that several judicial councils have asked for resources and other assistance C

924 to help in reviewing local rules. L

925 A suggestion was made that the distinction between an effective date and enforcement may
926 help in addressing, the § 2071 question Rule 83 could be drafted solely in terms of enforcement,
927 recognizing that a local rule is in effect but prohibiting enforcement by penalizing a party for failure
928 to comply I A uniform starting point would be convenient, and might be achieved by barring F
92 9 enforcement until DeceMber 1 following the effective date.

93 0 Further support for a uniform effective date was expressed by noting that there is a "comfort
931 factor" in knowing when to look for new rules. On the other hand, the need for still more regulation C

932 of the local-rule process may not be so, great as to justify the intrusion.

933 A similar opinion was offered that a uniform effective date would be a convenience, but that C

934 the genuinely important questions are uniformity, conflict with the Federal Rules, and sound content. L

935 The experience of the discovery proposals was urged as important grounds for caution. Even
93 6 in the early part of the comment period, complaints are being heard that the local rule option should
9 3 7 be preserved. Adoption of something like the Administrative Office report-and-moratorium proposal
938 will be very difficult to sell. The apparent conflict with § 2071 is more important than anything that
93 9 could be achieved by adopting a uniform December 1 effective date. If the discovery proposals
940 should be adopted, moreover, many districts will be obliged to review their local rules to come into
941 compliance with the new discovery rules - the occasion can be seized to support more thorough F
942 review of local rules. L

943 Discussion continued with the observation that this is a delicate subject, best debated in the
944 Standing Committee with all the advisory committees around the table. Or perhaps the course of
945 wisdom would be to ask Congress to look at the problems: Congress has shown strong interest in
946 local rules in the past, and might well be willing to take on these issues.

947 Support then was voiced for the draft postponing enforcement until a local rule has been sent
948 to the Administrative Office and judicial council, and has been made fully available to the public.
949 But the suggestion that the Administrative Office could force judicial council review by a notice that
95 0 suspends a local rule was resisted.
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951 One possible method to encourage review both by district courts and by judicial councils
952 would be to require a "sunset" provision for all local rules. It was pointed out, however, that this
953 provision would almost certainly conflict with § 2071(c). Congress would have to be asked to
954 modify the statute.

955 The uniform effective date question was reopened by a suggestion that it might be more
956 palatable to provide two or more effective dates in each year-as June 1 and December 1, or
957 perhaps at the beginning of each calendar quarter.

958 Other local rules topics then were raised. It was asked whether it would be useful to create
959 model local rules. It was pointed out that past efforts in this direction have not met great success.
960 But model rules might provide continuity of format, high intrinsic quality, and still other advantages.
961 The Maritime Law Association has drafted model local admiralty rules, and is optimistic that the
962 rules will win widespread adoption.

963 Another observation was that good judges view their local rules as aids for attorneys, not as
964 obstacles to be overcome. Often they are treated as "suggestions," clues on good procedure that will
965 not turn into traps to be sprung on the unwary.

966 It was asked why all of these problems might not better be addressed by the Local Rules
967 Project of the Standing Committee. Concern was expressed that the project needs additional
968 financial support before it can do much more.

969 Brief comments were made on the report that the Standing Committee had rejected a
970 proposal to establish a limit on the number of local rules, but by a very narrow margin. There are
971 several points in the Civil Rules that seem to invite adoption of local rules - indeed, even the
972 discovery proposals create a new local-rule option in Rule 26(f). A number limit could quickly run
973 into real difficulties in complying with the Civil Rules and any similar requirements in the other
974 rules. The limit proposal, however, does suggest a mood of impatience with continuing local rules
975 problems.

976 Following this discussion, the Committee voted unanimously to present a report to the
977 Standing Committee in these terms: the two drafts of Rule 83 considered at this meeting would be
978 presented for discussion, with stylistic improvements that had been suggested by the Reporter. The
979 question of statutory authority and the possibility of seeking legislation should be presented without
980 any recommendation by this Committee. As to the uniform effective date, June 1 should be added
981 as a second appropriate date.

982 Copyright Rules: Related Rules 65, 81

983 Action with respect to the Copyright Rules of Practice has been deferred because of concern
984 that revision or repeal might be misunderstood in other countries. Appropriate congressional staff
985 members have been informed of the continuing need to address the Copyright Rules, and understand
986 that the Advisory Committee, having deferred, will move ahead. This fall, Congress has acted on
987 pending treaties and implementing legislation. The International Intellectual Property Alliance,
988 which had urged delay while these matters were pending in Congress, has now concluded that this
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989 recent action makes it appropriate to go ahead with the Copyright Rules Proposal. The Committee -

990 concluded that the time has come to recommend publication of appropriate amendments. L
991 As discussed at earlier meetings, the interplay between the Civil Rules and the Copyright
9 92 Rules is itself a problem. Civil Rule 81(a)(1) provides that the Civil Rules do not apply to copyright
993 proceedings "except in so far as they may be made applicable thereto by rules promulgated by the
994 Supreme Court * * *." The Copyright Rules of Practice were adopted under now-repealed
9 95 provisions of the 1909 Copyright Act. Rule 1 of the Copyright Rules adopts the Rules of Civil
996 Procedure to ',[p]roceedings under section 25 of the Act of March 4, 1909, entitled 'An Act to amend
997 and consolidate the acts respecting copyright' ** *." On the face of things, there are no procedural C

998 rules to apply in proceedings under the 1976 Copyright Act. This problem could be corrected readily J
999 by amending Copyright Rule 1 to refer to proceedings under the 1976 Act. 'The special Copyright
0 00 Rules enabling statute was repealed as redundant followitig eactient of the general Enabling Act, 7
001 28 U.S.C. § 2072; § 2072 provides ample authority to continue te Copyright Rules if that seems
0 02 desirable.

003 The Copyright Rules themselves present problems far deeper than the technical failure to L
004 revise Rule 1 following enactment of the current copyright, law. Copyright Rule 2, adopting special
0 05 standards of pleading for copyright cases, was abrogated in 1966. The Civil Rules Advisory
006 Committee also recommended abrogation of the remaining Copyright Rules, which deal with t!

007 summary seizure of infringing items and the means of producing infringing items. In 1964, the
008 Advisory Committee concluded that the summary seizure provisions were inconsistent with
009 emerging due-process concepts of no-notice seizure. The Advisory Committee also noted, however, L
010 that the Standing Committee might wish to postpone action on the remaining Copyright Rules in
011 lightof the prospect that' Congress might soon revise'the 1909'Copyright Act. The Standing
012 Committee voted to defer action. The topic has not been addressed between 1964 and the recent [t
013 decision to revisit the issue.

014 The 1964 prediction has been proved out by later Supreme Court decisions. As described L
015 in the agenda memorandum, the Copyright Rules provisions for no-notice prejudgment seizure
016 almost certainly violate current due-process standards. The Copyright Rules also seem inconsistent r
017 with the statutory impoundment provision enacted in 1976, 17 U.S.C. § 503(a). Section 503(a) gives i
018 the court discretion whether to order impoundment, and discretion to establish reasonable terms.
019 The Copyright Rules provisions do not reflect this discretion. At least as measured by published r
020 opinions, lower federal courts have recognized the invalidity of the Copyright Rules and have L
02 1 resorted instead to the temporary restraining order provisions of Civil Rule 65. No-notice seizure
022 remains available, but a judge must make a pre-seizure determination that there is good reason for
023 acting without notice to the alleged infringer. I
024 The best means of ensuring strong copyright protection is to repeal the obsolete Copyright
025 Rules and to make explicit in Rule 65 the availability of Rule 65 procedures in copyright L
026 impoundment. This action should reassure foreign countries that the United States indeed is
027 honoring its treaty commitments to provide effective protection for the intellectual property rights
028 embraced by copyright.

Li
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029 The American Intellectual Property Law Association has urged that repeal of the Copyright
03 0 Rules and amendment of Rule 65 might well be accompanied by adoption of seizure provisions that
031 parallel the Trademark Counterfeiting Act of 1984, 15 U.S.C. § 1116(d). The Association
032 recognizes, however, that adoption of such measures as seizure of evidence may be a matter better
033 left to Congress. The Committee concluded that no attempt should be made to include such
034 provisions in the Civil Rules.

035 The Rule 65 proposal in the agenda materials would add a new subdivision (f): "(1)
03 6 Copyright impoundment. This rule applies to copyright impoundment proceedings under Title 17,
037 U.S.C. § 503(a)." The Reporter suggested that the draft might be amended to delete the explicit
0 3 8 reference to the present statute. Two reasons were advanced for this proposal. The first was the

03 9 ever-present concern that adoption of a specific statutory reference may require amendment of ther 040 rule if the statutory scheme is changed. The reference to copyright impoundment proceedings seems
041 clear without adding the statutory provision. The second was a matter of speculation. It is
042 conceivable that a circumstance might arise in which a copyright impoundment is available outside
043 § 503(a). Materials might be prepared in the United States, for example, that do not infringe any
044 United States copyright, but that are intended for infringing use in another country in violation of
045 a copyright in that country. If seizure were attempted in this country, a court should be free to
046 determine whether seizure ppropriate without any concern for negative implications from RuleK seizure~~~~~' is aprp
047 65(f). A motion to delete the reference to § 503(a) was adopted by unanimous vote.

048 A motion to recommend publication of proposed Rule 65(f) as amended passed by
049 unanimous vote.

050 A motion to recommend repeal of the Copyright Rules was passed by unanimous vote. A
051 draft Supreme Court order will be presented to the Standing Committee for the Standing
052 Committee's determination whether there is any need to recommend a particular form if the
053 Copyright Rules are, in the end, to be abrogated.

054 Two'Nforms of an amended Rule 81(a)(1) were presented. Both forms delete the provision
055 restricting application of the Civil Rules to copyright proceedings? and also deleted as superfluous
056 the present reference to mental health proceedings in the United States District Court for the District
057 of Columbia. , The District of Columbia Court Reform and Criminal Procedure Act of 1970
K 058 transferred mental health proceedings formerly held in the United States District Court to local
059 District of Columbia courts. The broader form also modified the reference to proceedings in
060 bankruptcy, making it clear that the Civil Rules apply in, bankruptcy proceedings when the Federal
061 Rules of Bankruptcy Procedure make them applicable.

062 The bankruptcy rules incorporation issue was discussed briefly. It was agreed that when a
063 district judge manages a bankruptcy proceeding outside the bankruptcy court, the bankruptcy rules
064 and civil rules apply as appropriate.

065 A motion to recommend publication of the broader form of Rule 81(a)(1) passedL 066 unanimously. The proposed rule would read:
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067 (a) To What pProceedings to which the Rules Applyicable.

068 (1) These rules do not apply to prize proceedings in admiralty governed by Title 10, U.S.C.,
069 §§ 7651-7681. or They do not-aply to proceedings in bankruptcy. except as the Federal
070 Rules of Bankruptcv Procedure make them applicable ot to piucdiiig il copyrigiht under
071 TIt 17, U.S.C., except in so far as they inay M mlaw, aqFlaalcl, theto by ils

072 promulgated by the Supreme Ceout ofthe U11ited States. They do not apply to merfa l .calth
073 proceedings in the United States District eourt for the D istrict of Colunbia.

074

075 [It should be remembered that in May 1997 the Committee determined that the next
076 "technical amendments package" should include, a revision of Rule 81(c) that would conform to
077 changes in statutory language. All present references to the "petition for removal" should be
078 changed to the "notice of removal." See 28 U.S.C. § 1446. The Standing Committee will be advised
079 of this action, for its determination whether to include Rule 81(c) in the publication of Rule 81(a)
08 0 for comment, or instead to hold this change for action by other means.]

.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 1

081 Rule 53

082 Civil Rule 53 has kept a holding place on the Committee docket since 1994, when a full-scale
083 revision of the rule was briefly considered. The Committee concluded in 1994 that although there
084 may be many ways in which present Rule 53 fails to reflect or regulate the contemporary uses of
085 special masters, there were no indications that pressing problems were caused by the lack of a
086 guiding rule. The court of appeals decision in the recent Microsoft litigation suggests that there may
087 be good reason to undertake further review.

088 The more general reasons for studying Rule 53 continue unchanged. Special masters are
08 9 being used for extensive pretrial and post-judgment purposes that simply are not reflected in Rule
0 9 0 53. Court-appointed experts seem at least occasionally to be set to chores outside the apparent scope
091 of Evidence Rule 706, serving as judicial advisers as well as courtroom witnesses. More exotic
092 appointments of advisers also appear from time to time. "Examiners" may be appointed. All of
093 these functions relate closely to duties undertaken by magistrate judges, and there is a need to clarify
094 the relationships between the occasions for relying on magistrate judges and the occasions for
095 appointing private citizens to assist with judicial functions.

096 These problems are difficult. An initial difficulty will lie in attempting to form a clear picture
097 of the seeming wide variety of present practices. Professor Farrell has explored some of these issues,
098 but much work remains to be done if it is possible to do more.

0 99 It was suggested that the general feeling in 1994 seemed to be that lower courts seem to be
100 muddling along pretty well even without any guidance in Rule 53. Unless there is a real problem,
101 there may be no need to undertake a major task that might produce a rule that still fails to capture
102 and regulate all actual and desirable practices.

103 The need for study was justified on the ground that the use of special masters has changed
104 dramatically since the Supreme Court's LaBuy decision greatly discouraged the use of masters for
105 trial purposes. Masters are discharging many important duties without any real guidance in the rules.
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106 Judge Niemeyer proposed appointment of a Rule 53 Subcommittee. The Subcommittee
107 would be asked to report in the fall of 1999, in sufficient detail to provide a foundation for extensive
108 discussion. Many people are interested in this topic, and the Subcommittee would be free to draw
109 on advice from them. It also will be appropriate to ask the Federal Judicial Center to undertake any
110 study that can be designed in consultation with the Subcommittee. The Subcommittee's task will
lii be to make a recommendation whether Rule 53 reform should be pursued; there is no expectation
112 that it must propose reform. It remains appropriate to conclude that the burdens and risks of
113 amending Rule 53 are greater than the probable benefit of the best amendments that might now be
114 devised. "We cannot attempt to make all rules perfect." The Committee approved this proposal.

115 Rule 51

116 Civil Rule 51 came to the docket as a result of the Ninth Circuit' s review of local rules for
117 conformity with the 'national rules. Many districts in the Ninth Circuit have local rules that require
118 submission of requests for jury instructions before trial begins. These rules seem inconsistent with
119 Rule 51, which provides for requests "[a]t the close of the evidence or at such earlier time during
120 trial as the court reasonably directs." The Ninth Circuit recommended consideration of a Rule 51
121 amendment that would legitimate such local rules. The Committee concluded at the March, 1998
122 meeting that there is no apparent reason to subject this issue to the vagaries of local rules. If there
123 are good reasons to enable a judge to demand requests before trial, the authority should be added to
124 Rule 5 1.

125 This conclusion did not complete consideration of Rule 51. It also was suggested that Rule
126 51 is not easily read by those who are not fully familiar with the ways in which courts have
127 interpreted its language. The Criminal Rules Committee, moreover, had already published a
128 proposal to amend Criminal Rule 30 to authorize the court to direct that requests be made at the close
129 of the evidence "or at any earlier time that the court reasonably directs." Recognizing that the Civil
130 Rule could not catch up with the Criminal Rule, the Committees exchanged views and the Criminal
131 Rules Committee came to consider the draft Rule 51 that was before the March Civil Rules
132 Committee meeting. The Criminal Rules Committee has expressed interest in considering broader
133 review of the jury-instructions rules.

134 The draft Rule 51 in the agenda materials was discussed briefly. In addition to authorizing
135 a requirement that requests be filed before trial, the draft recognizes the need to allow later requests
136 in two ways. It provides discretion to permit an untimely request at any time before the jury retires
137 to consider its verdict. And it requires that supplemental requests be permitted "at the close of the
138 evidence on issues raised by evidence that could not reasonably be anticipated at the time initial
139 requests were due." It was urged that this language was too narrow. "Anything is reasonably
140 anticipated," and too few issues would qualify as not reasonably to be anticipated. On this view, the
141 court should be required to treat any supplemental request as timely.'

142 It was asked whether it would be wise to follow the lead of some local rules that limit the
143 number of requests that can be submitted. This suggestion found little approval.

144 Many judges hold instruction conferences during trial: should the rule formalize this? Or is
145 it better to have the conferences after completion of the evidence? Even in a complex case that
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146 presents many issues, or in a case that may present one or more very difficult issues of law? It was t,

147 responded that it seems better to preserve flexibility; a judge should be left free to proceed without
148 any instructions conference when that seems appropriate.

149 It was observed that judges often start working on instructions before trial.

150 The question of written instructions was raised. Some judges regularly use written
151 instructions. Others do not, for fear that jurors may start to parse the instructions and end up K
152 ignoring the evidence.

153 Pattern instructions also were noted. Many circuits have pattern instructions that are used
154 routinely on common issues. Trial courts rely on them. But they are not "official" in the way that K>
155 many state pattern instructions are official. And they are not used for the tricky cases. There was
156 no interest in attempting to amend Rule 51 to require use of pattern instructions.

157 The Committee noted its understanding that the Criminal Rules Committee does not feel an
158 urgent need to act on the jury instructions rules. Rule 51 will be carried forward on the docket, with Cl
159 the request that Committee members communicate their views on reform to the Reporter to support
160 submission of an improved draft for the next meeting.

161 Corporate Disclosure Statement [7
162 The Judicial Conference Committee on Codes of Conduct has asked the Standing Committee
163 to consider whether other sets of procedural rules should adopt provisions similar to Appellate Rule
164 26. 1, which requires corporate disclosure statements. The underlying concern is that a district judge -
165 may lack information necessary to determine that the judge is disqualified from a particular case.

166 This topic came late to the agenda and was presented only in preliminary form. Discussion Li
167 began by focusing on the deliberate decision to amend Appellate Rule 26.1 to delete the requirement
168 that a corporate party identify "subsidiaries (except wholly-owned subsidiaries), and affiliates that C

169 have issued shares to the public." The Committee Note to the amended rule states that "Disclosure I
170 of a party's subsidiaries or affiliated corporations is ordinarily unnecessary. For example, if a party
171 is part owner of a corporation in which a judge owns stock, the possibility is quite remote that the
172 judge might be biased by the fact that the judge and the litigant are co-owners of a corporation." It
173 was suggested that information about subsidiaries may be important. The theory that a subsidiary
174 is not injured when a parent corporation is injured does not seem always realistic. C

175 Reliance on filing forms was suggested as an alternative - rather than create a new Civil
176 Rule requiring disclosure statements, a model filing form could be created for use by district courts. F
177 The ,form could be the same for civil, criminal, and bankruptcy cases if that should prove
178 appropriate, or different forms could be adopted to meet such different needs as might emerge. One
179 judge observed that her court requires corporate disclosure information by a form filed with the Rule
180 26(f) report.

181 The usefulness of forms was challenged by reflecting on the way in which the Appellate
182 Rules reportedly came to include a disclosure requirement. Counsel for institutional litigants found
183 it inconvenient to have to meet different disclosure practices in different circuits. It is much easier

HA
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f- 184 to adopt a single disclosure statement that can be duplicated and used in every court. A form would
L 185 meet this need only if a uniform form were adopted by all courts.

186 In favor of adopting a uniform national rule, it was observed that there is a uniform national

L.. 187 disqualification standard. This would make it easier for corporations that are repeatedly caught up
188 in litigation to comply. But there may be more reluctance to disclose in district court filings than in

:- 189 appellate court filings. And there is some cost and aggravation even in complying with a routine
L. 190 requirement, a burden that will be heavier for the first-time or sporadic litigant.

rl 191 Turning to the substance of a possible disclosure rule, it was asked whether disclosure
L 192 requirements should extend to partnerships - limited or general, limited liability companies,

193 business trusts, or other organizations not in corporate form.

L 194 Two delegates must be appointed to the Standing Committee's ad hoc committee on federal
195 rules of attorney conduct. The Committee concluded that the best way to take up disclosure
196 statements is to ask these delegates to study the topic, perhaps in conjunction with the ad hoc

L. 197 committee's work.

198 This Committee will report to the Standing Committee that the corporate disclosure
199 requirement deserves further study. It is useful to get the information, but it is not clear what
200 disclosure means should be required. These questions deserve attention. Given the need to
201 coordinate at least the Bankruptcy, Criminal, and Civil Rules Committees - and perhaps to involve

7 202 the Appellate Rules Committee as well - it may be that initial consideration could be assigned to
L 203 the attorney conduct committee as a separate issue.

204 Other Matters

205 Two agenda items were deferred to the spring meeting. Item VIII opens the question whether
206 the Civil Rules should be amended to reflect the procedure established by 42 U.S.C. § 1997e(g) that
2 07 allows a defendant to "waive the right to reply" in an action brought by a prisoner under federal law.
2 08 This item will be considered by the Agenda Subcommittee. Item X invited further discussion of the

j 2 09 time required to act in ordinary course under the Rules Enabling Act. The Standing Committee has
210 urged consideration of these timing issues, and they will continue to be part of the agenda.

211 Next Meeting

212 The spring meeting was tentatively set for Monday and Tuesday, April 19 and 20, 1999.

213 Respectfully submitted,

214 Edward H. Cooper
215 Reporter
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L Introduction

The Advisory Committee on the Rules of Criminal Procedure met on
October 19 and 20, 1998 at Cape Elizabeth, Maine and took action on a number

L of proposed amendments. The draft Minutes of that meeting are included at TAB
D. This report addresses matters discussed by the Committee at that meeting.

First, the Committee reconsidered its proposed new to Rule 32.2, dealing

with criminal forfeiture procedures. As noted in the following discussion, the
Advisory Committee proposes that the revised Rule 32.2 be approved by the
Committee and forwarded to the Judicial Conference.

r fi - Second, if the Committee approves new Rule 32.2, conforming
L amendments should also be approved to Rules 7 (The Indictment and

Information), Rule 31 (Verdict), Rule 32 (Sentence and Judgment), and Rule 38
(Stay of Execution).

Third, the Committee is considering proposed amendments to the
following rules:

K Rule 10. Arraignment & Rule 43, Presence of Defendant.

,J
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* Rule 12.2. Notice of Insanity Defense or Expert Testimony of
* Defendant's Mental Condition.
* Rule 26. Taking of Testimony.
* Rule 43. Presence of Defendant.
* Rules Governing Habeas Corpus Proceedings; Report of

Subcommittee. L.

Finally, the Advisory Committee has several information items to bring to p
the attention of the Standing Committee. L

II. Action Items--Recommendations to Forward Amendments to the
Judicial Conference

A. Summary and Recommendations

At its June 1997 meeting, the Standing Committee approved the
publication of proposed amendments to nine rules for public comment from the
bench and bar. One of those Rules 32.2 was a new rule designed to bring together
in one rule the procedures associated with criminal forfeitures. That Rule, which
generated a number of written comments and testimony, was presented to the
Standing Committee at its Santa Fe meeting in June 1998. The Standing
Committee discussed the Rule and eventually voted not to approve the Rule for
transmission to the Judicial Conference.

The Committee has reconsidered Rule 32.2 and at its meeting in October
approved a modified Rule that addresses the concerns raised by members of the
Standing Committee. The following discussion briefly summarizes the changes to
proposed Rule 32.2 and the conforming amendments to other Rules of Criminal
Procedure.

[
1. ACTION ITEM-Rule 32.2. Forfeiture Procedures.

4. Background of Rule 32.2.

The Committee proposes adoption of Rule 32.2, a new rule dedicated
solely to the question of forfeiture proceedings. As noted in the our report to the L
Standing Committee in June, over the last several years the Committee has
discussed the problems associated with criminal forfeiture. Under existing rules
provisions, when a verdict of guilty is returned on any substantive count on which X
the government alleges that property may be forfeited, the jury is asked to decide
questions of ownership or property interests vis a vis the defendant(s). As
initially published and presented to this Committee, the Rule eliminated that right L

Li
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to have jury decide those issues. That position was based upon the Advisory
Committee's reading of Libretti v. United States, 116 S.Ct. 356 (1995), in which
the Supreme Court indicated that criminal forfeiture constitutes an aspect of the
sentence imposed in the case and that the defendant has no constitutional right to
have a jury decide any part of the sentence.

As noted at the Standing Committee's . last meeting, the Advisoryr Committee had received only six written comments and most of those supported
in the Rule. The NADCL adamantly opposed the proposed rule, and provided two

witnesses who testified before the Committee. Their key point was that the new
rule abrogated the critical right to a jury trial. Under the draft presented to the
Standing Committee in June, the jury's role would have been eliminated and the
court would have initially decided whether the defendant had an interest in the
property. In a later proceeding the court would resolve any third party claims toL the property subject to forfeiture. A witness for the Department of Justice pointed
out that after the Supreme Court's decision is Libretti, supra, forfeiture
proceedings are a part of sentencing, a matter to be decided by the trial judge.

b. Action on Rule 32.2 by Standing Committee in
v': June 1998.

At its June 1998 meeting, the Standing Comment disapproved Rule 32.2.
Most of the discussion had focused on two key issues: Abrogation of the jury's
role in forfeiture proceedings and the ability of the defendant to present evidence
at the post-verdict hearing. There was also some question about making style
changes to portions of the Rule.

c. Reconsideration of Rule 32.2 by Advisory
Committee.

Following the Standing Committee's action on the Rule, a Rule 32.2
Subcommittee of the Advisory Committee considered proposed changes
submitted by the Department of JusticL and at its October 1998 meeting,
recommended to the Advisory Committee that, Rule 32.2 be revised and
resubmitted to the Standing Committee. The revisions included restoration of the
jury's role in determining nexus in forfeiture proceedings (Rule 32.2(b)(4)) and
clarified that both, the government and the defense may present evidence at the
post-verdict hearing to deternine if there is a nexus between the property to be

L forfeited and the offense for which-the defendant has been found guilty (Rule
32.2(b)(2)).

L
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d. Summary of Changes in Rule 32.2 Following C
Standing Committee Meeting.

Rule 32.2 has been changed to reflect current caselaw interpreting Rule
7(c) which does not require a substantive allegation that certain property is subject
to forfeiture. The defendant need only receive notice that the government will be
seeking forfeiture underuthe applicable statute. -A comparison chart is at TAB B. T

Rule 32.2(b)(1) has been revised to clarify that there are different kinds of
forfeiture judgments: forfeiture of specific assets and money judgments. To the
extent that the case involves forfeiture of specific assets, the court or jury must X

find a nexus between the property and the crime for which the defendant has been
found guilty.

Under revised Rule 32.2(b)(2), the Rule makes it clear that what is
deferred to the ancillary proceeding is the question of whether any third party has 7
a superior interest in the property. Former language regarding what the court
should do if no party files a claim has been moved to (c)(2).

Rule 32.2(b)(3) had been changed to make it clear that the Attorney
General could designate someone outside the Department to seize the forfeited
property. F

The major change, rests in Rule 32.2(b)(4) which retains the right of either
the defendant or the government to request that the jury make the decision
whether there is a nexus between the property and the crime. This provision was
designed specifically to address the concerns raised by some members of the
Standing Committee.

Rule 32.2(c)(1) has been revised to reflect that no ancillary proceeding is
necessary regarding money judgments and (c)(2) had been revised to simplify
what had appeared at (b)(2) in the original version. Subdivision (c)(2) preserves
two tenets of current law: that criminal forfeiture is an in personem action and that
if no third party files a claim to the property, his or her rights are e,. anguished.
Under the revised Rule, if no third party files a claim the court is not required to
determine the extent of the defendant's interest. It is only required to decide
whether the defendant had an interest in the property.

Rule 32.2(e)(1) has been revised to make it clear that the right to a
bifurcated procedure does not apply to forfeiture of substitute assets or to the L
addition of newly-discovered property to an existing forfeiture order.

L
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e. Style Changes to Revised Rule 32.2

In redrafting Rule 32.2, the Advisory Committee considered the suggested
style changes submitted by the Style Subcommittee. Most of those changes have
been incorporated into the Rule and Comment. A number of the suggestions,

L however, would have resulted in what the Department of Justice considered to be
substantive changes. The suggested style changes and the Department's response
are attached at TAB C, infra, following this Report.

F4t Recommendation-The Committee recommends that Rule 32.2 be
approved as amended andforwarded to the Judicial Conference.

2. ACTION ITEM--Rule 7. The Indictment and the
Information

The amendment to Rule 7(c)(2), which addresses one aspect of criminal
forfeiture, is a conforming amendment reflecting proposed new Rule 32.2. That
rule provides comprehensive coverage of forfeiture procedures. The Committee

L received no comments on the proposed amendment to the rule.

Recommendation-The Committee recommends that the amendment to
Rule 7 be approved andforwarded to the Judicial Conference.

3. ACTION ITEM--Rule 31. Verdict.

The proposed amendment to Rule 31 deletes subdivision (e) which related
to the requirement that the jury return a special verdict regarding criminal
forfeiture. The amendment conforms the rule to proposed new Rule 32.2 which
provides comprehensive guidance on criminal forfeitures. The Committee
received no comments on this proposed change.

Recommendation--The Committee recommends that the amendment to
Rule 31 be approved andforwarded to the Judicial Conference.

4. ACTION ITEM--Rule 32. Sentence and Judgment

The proposed amendment to Rule 32(d), which deals with criminal
forfeiture, conforms that provision to proposed new Rule 32.2 which provides
comprehensive guidance on forfeiture procedures. The Committee received no
comments on this proposed amendment.
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Recommendation-The Committee recommends that the amendment to
Rule 32 be approved andforwarded to the Judicial Conference. L

5. ACTION 1i1EM-Rule 38. Stay of Execution.

The amendment to Rule 38 (e) is a technical, conforming, amendment
resulting from proposed new Rule 32.2 which provides comprehensive guidance tJ
on criminal forfeitures. The Committee received no comments on the proposed
change.

Recommendation-The Committee recommends that the amendment to
Rule 38 be approved as published andforwarded to the Judicial Conference.

B. Text of Proposed Amendments; Summary of Comments and
GAP Reports.

1 32.2. Criminal Forfeiture

2 (a! NOTICE TO THE DEFENDANT. A court shall not enter a

3 judgment of forfeiture in a criminal proceeding unless the indictment or

4 information contains notice to the defendant that the government will seek the

5 forfeiture of property as part of any sentence in accordance with the applicable

6 statute.

7 (b) ENTRY OF PRELIMINARY ORDER OF FORFEITURE, POST-

f VERDICT HEARING.

9 (1) As soon as practicable after entering a guilty verdict or

10 accepting a plea of guilty or nolo contendere on any count in an indictment or

I I information for which criminal forfeiture is sought. the court shall determine what

12 property is subject to forfeiture under the applicable statute. If specific property is

13 sought to be forfeited. the court shall determine whether the government has LI
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14 established the requisite nexus between the property and the offense. If the

tLJ 15 government seeks a personal money judgment against the defendant, the court

16 shall determine the amount of money that the defendant will be ordered to pay.

17 The court's determination under this subdivision may be based on evidence

18 already in the record, including any written plea agreement or. if the forfeiture is

19 contested. on evidence or information presented by the parties at a hearing after

20 the verdict or finding of guilty.

21 (2) If the court finds that property is subject to forfeiture, it

22 shall promptly enter a preliminary order of forfeiture. The preliminary order shall

4 23 set forth the amount of any money judgment or direct the forfeiture of specific

24 property without regard to any third party's interest in all or part of it.

25 Determining whether a third party has such an interest shall be deferred pending

26 the filing of any third party claims in an ancillary proceeding under subdivision

27 (I

28 (3) Entry of a preliminary order of forfeiture authorizes the

29 Attomey General (or a designee) to seize the property subject to forfeiture, to

30 conduct any discovery the court considers proper in identifying. locating, or

31 disposing of the property; and to commence proceedings consistent with any

K 32 statutory requirements pertaining to third-party rights. At sentencing-or at any

33 time before sentencing if the defendant consents-the order of forfeiture becomes

34 final as to the defendant and shall be made a part of the sentence and included in

35 the judgment. The court may include in the order of forfeiture whatever

36 conditions are reasonably found necessary to preserve the property's value

37 pending any appeal.

Ad
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38 (4) Upon the request of any defendant or the government in a

39 case in which the finding of guilt was rendered by a jury. the determination of

40 whether the government has established the requisite nexus -between the property

41 and the offense committed by the defendant shall be made by the jury.

42 (c? ANCILLARY PROCEEDING, FINAL ORDER OF

43 FORFEITURE.

44 (1) If. as prescribed by statute, a third party files a petition

45 asserting an interest in the property to be forfeited, the court shall conduct an r
46 ancillary proceeding, except that no ancillary proceeding is required to the extent

47 that the forfeiture consists of a money judgment. i

48 (A) In the ancillary proceeding. the court may. on

49 motion, dismiss the petition for lack of standing, for failure to state a claim, or for

50 any other lawful reason. For purposes of the motion, the facts set forth in the

51 petition are assumed to be true.

52 (B) After disposing of any motion filed under

53 subdivision (c)(l)(A) and before conducting a hearing on the petition, the court

54 may permit the parties to conduct discovery in accordance with the Federal Rules

55 of Civil Procedure if the court determines that discovery is necessary or desirable

56 to resolve factual issues. When discovery ends. either party may move the court

57 for summary judgment under Rule 56 of the 'Federal Rules of Civil Procedure.

58 (2) When the ancillary proceeding ends, the court shall enter a

59 final order of forfeiture. amending the preliminary order as necessary to account C

60 for any third party rights. If no third party files a timely claim, the preliminary

61 order becomes the final order of forfeiture, if the court finds that the defendant (or L

62 any combination of defendants convicted in the case) had an interest in the
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63 property that is forfeitable under the applicable statute. The defendant may not

64 object to the entry of the final order of forfeiture on the ground that the property

65 belongs, in whole or in part. to a codefendant or third party. nor may a third party

66 object to the final order on the ground that the third party had an interest in the

67 property

68 (3) If multiple third-party petitions are filed in the same case.

69 an order dismissing or granting one petition is not appealable until rulings are

70 made on all petitions. unless the court determines that there is no just reason for

71 delay.

72 (4) An ancillary proceeding is not part of sentencing.

73 (d) STAY PENDING APPEAL. If the defendant appeals from the

74 conviction or order of forfeiture. the court may stay its order of forfeiture on

75 terms that the court finds approprnate to ensure that the property remains available

76 pending appellate review. A stay does not delay the ancillary proceeding or the

77 determination of a third party's rights or interests. But if the court rules in favor

78 of any third party while an appeal is pending, the court may amend the order of

79 forfeiture but shall not transfer any property or interest to a third party until the

80 decision on appeal becomes final, unless the defendant so consents in writing or

81 on the record.

82 (e! SUBSEQUENTLY LOCATED PROPERTY, SUBSTITUTE

83 PROPERTY.

84 (1) On the government's motion, the court may at any time

85 enter an order of forfeiture or amend an existing order of forfeiture to include

86 property that:
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87 (A) is subject to forfeiture under an existing order of

88 forfeiture but was located and identified after that order was entered: or

89 (B) is substitute property that qualifies for forfeiture under

90 an applicable statute.

91 Rule 32.2(b)(4) does not apply to property forfeited under this subdivision.

92 (2) If the government shows that the property is subject to

93 forfeiture under (e)(l. the court shall:

94 (A) enter an order forfeiting that property or amend an

95 existing preliminary or final order to include it, and

96 (B) if a third party files a petition claiming an interest in the

97 propertv. conduct an ancillary proceeding under Rule 32.2(c).
98
99

100 ADVISORY COMMITTEE NOTE
101
102
103 Rule 32.2 consolidates a number of procedural rules governing the
104 forfeiture of assets in a criminal case. Existing Rules 7(c)(2), 3 1(e) and 32(d)(2) L
105 are also amended to conform to the new rule. In addition, the forfeiture-related
106 provisions of Rule 38(e) are stricken.
107
108 Subdivision (a). Subdivision (a) is derived from Rule 7(c)(2) which
109 provides that notwithstanding statutory authority for the forfeiture of property
110 following a criminal conviction, no forfeiture order may be entered unless the E
i11 defendant was given notice of the forfeiture in the indictment or information. As
112 courts have held, subdivision (a) is not intended to require that an itemized list of
113 the property to be forfeited appear in the indictment or information itself The
114 subdivision reflects the trend in caselaw interpreting present Rule 7(c). Under the
115 most recent cases, Rule 7(c) sets forth a requirement that the government give the
116 defendant notice that it will be seeking forfeiture in accordance with the Gu
117 applicable statute. It does not require a substantive allegation in which the
118 property subject to forfeiture, or the defendant's interest in the property, must be jy
119 described in detail. See United States v. DeFries, 129 F.3d 1293 (D.C.Cir. 1997) L
120 (it is not necessary to specify in either the indictment or a bill of'particulars that
121 the government is seeking forfeiture of a particular asset, such as the defendant's U

17
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122 salary; to comply with Rule 7(c), the government need only put the defendant on
123 notice that it will seek to forfeit everything subject to forfeiture under the
124 applicable statute, such as all property "acquired or maintained" as a result of a
125 RICO violation). See also Unifted States v. Moffitt, Zwerling & Kemler, P.C., 83
126 F.3d 660, 665 (4th Cir. 1996), affg 846 F. Supp. 463 (E.D. Va. 1994) (Moffitt I)
127 (indictment need not list each asset subject to forfeiture; under Rule 7(c), this can
128 be done with bill of particulars); United States v. Voight, 89 F.3d 1050 (3rd Cir.
129 1996) (court may amend order of forfeiture at any time to include substitute
130 assets).
131
132 Subdivision (b) Subdivision (b) replaces Rule 31(e) which provides that
133 the jury in a criminal case must return a special verdict "as to the extent of the
134 interest or property subject to forfeiture." See United States v. Saccoccia, 58 F.3d
135 754 (1st Cir. 1995) (Rule 31(e) only applies to jury trials; no special verdict
136 required when defendant waives right to jury on forfeiture issues).
137
138 One problem under Rule 31(e) concerns the scope of the determination
139 that must be made prior to entering an order of forfeiture. This issue is the same
140 whether the determination is made by the court or by the jury.
141
142 As mentioned, the current Rule requires the jury to return a special verdict
143 "as to the extent of the interest or property subject to forfeiture." Some courts
144 interpret this to mean only that the jury must answer "yes" or "no" when asked if
145 the property named in the indictment is subject to forfeiture under the terms of the
146 forfeiture statute--e.g. was the property used to facilitate a drug offense? Other
147 courts also ask the jury if the defendant has a legal interest in the forfeited
148 property. Still other courts, including the Fourth Circuit, require the jury to
149 determine the extent of the defendant's interest in the property vis a vis third
150 parties. See United States v., Ham, 58 F.3d 780(4th Cir. 1995) (case remanded to
151 the district court to impanel a jury to determine, in the first instance, the extent of
152 the defendant's forfeitable interest in the subject property).
153
154 The notion that the "extent" of the defendant's interest must be established
155 as part of the criminal trial is related to the fact that criminal forfeiture is an in
15 - personam action in which only the defendant's interest in the property may be
157 forfeited. United States v. Riley, 78 F.3d 367 (8th Cir. 1996). When the criminal
158 forfeiture statutes were first enacted in the 1970's, it was clear that a forfeiture of
159 property other than the defendant's could not occur in a criminal case, but there
160 was no mechanism designed to limit the forfeiture to the defendant's interest.
161 Accordingly, Rule 31(e) was drafted to make a determination of the "extent" of
162 the defendant's interest part of the verdict.
163

164 The problem is that third parties who might have an interest in the
165 forfeited property are not parties to the criminal case. At the same time, a
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166 defendant who has no interest in property has no incentive, at trial, to dispute the
167 government's forfeiture allegations. Thus, it was apparent by the 1980's that Rule
168 31(e) was an inadequate safeguard against the inadvertent forfeiture of property in
169 which the defendant held no interest.
170 .
171 In 1984, Congress addressed this problem when it enacted a statutory
172 scheme whereby third party interests in criminally forfeited property are litigated
173 by the court in an ancillary proceeding following the conclusion of the criminal
174 case and the entry of a preliminary order of forfeiture. See 21 U.S.C. § 853(n); 18
175 U.S.C. § 1963(1). Under this scheme, the court orders the forfeiture of the
176 defendant's interest in the property- whatever that interest may be--in the criminal
177 case. At that point, the court conducts a separate proceeding in which all potential
178 third -party claimants are given an opportunity to challenge the forfeiture by
179 asserting a superior interest in the,,property. This proceeding does not involve
180 relitigation of the forfeitability of the Iproperty; its only purpose is to determine
181 whether any third party has a legal interest in the forfeited property.
182
183 The notice provisions regarding the ancillary proceeding are equivalent to
184 the notice provisions ,that govern cvil forfeitures~. Compare 21 U.S.C. §
185 853(n)(1) with 19 U.S.C. § 1607(a), see United States v. Bouler, 927 F. Supp. 911
186 (W.D.N.C. 1996) (civil notice~ rules apply to ancillary criminal proceedings).
187 Notice is published and sent to third parties that have a potential interest. See
188 United States v. BCCI Holdings (Luxembourg) S.A. (In re Petition of Indosuez
189 Bank),916 F. Supp. 1276 (D.D.C.. 1996) (discussing steps taken by government to
190 provide notice of criminal forfeiture toithird parties). If no one files a claim, or if
191 all claims are denied following a hearing, the forfeiture becomes final and the
192 UnitediStates is deemed to have clear titlej to the property. 21 U.S.C. § 853(n)(7);
193 United States v. Bentz, ,1996 WL 355327: ( D. Pa. 1996) (once third party fails to
194 file a claim in the ancillary proceeding, "Igovernment has clear title under §
195 853(n)(7) and can market the,[propert notwithstanding third party's name on the
196 deed).
197
198 Thus, the ancillary proceeding has become the forum for determining the
199 extent of the defendant's forfeitable interest in the property. This allows the court
200 to conduct a proct ding in which all third party claimants can participate and
201 which ensures that the property forfeited actually belongs to the defendant.
202
203 Since the enactment of the ancillary proceeding statutes, the requirement
204 in Rule 31(e) that the court (or jury) determine the extent of the defendant's
205 interest in the property as part of the criminal trial has become an unnecessary
206 anachronism that leads more often than not to duplication and a waste of judicial
207 resources. There is no longer any reason to delay the conclusion of the criminal
208 trial with a lengthy hearing over the extent of the defendant's interest in property
209 when the same issues, will have to be litigated a second time in the ancillary
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210 proceeding if someone files a claim challenging the forfeiture. For example, in
211 United States v. Messino, 921 F. Supp. 1231 (N.D. Ill. 1996), the court allowed
212 the defendant to call witnesses to attempt to establish that they, not he, were the
213 true owners of the property. After the jury rejected this evidence and the property

* 214 was forfeited, the court conducted an ancillary proceeding in which the same
215 witnesses litigated their claims to the same property.
216
217 A more sensible procedure would be for the" court, once it (or a jury)
218 determines that property was involved 'in the criminal offense for which the
219 defendant has been convicted, to order the forfeiture of whatever interest a
220 defendant may have in the property without having to determine exactly what that
221 interest is. If third parties assert that they have an interest in all or part of the
222 property, those interests can be adjudicated at one time in the ancillary
223 proceeding.
224
225 This approach would also address confusion that occurs in multi-
226 defendant cases where it is clear that each defendant should forfeit whatever
227 interest he may have in the property used to commit the offense, but it is not at all
228 clear which defendant is the actual owner of the property. For example, suppose
229 A and B are co-defendants in a drug and money laundering case in which the
230 government seeks to forfeit property involved in the scheme that is held in B's
231 name but of which A may be the true owner. It makes no sense to invest the
232 court's time in determining which of the two defendants holds the interest that
233 should be forfeited. Both defendants should forfeit whatever interest they may
234 have. Moreover, if under the current rule the court were to find that A is the true
235 owner of the property, then B would have the right to file a claim in the ancillary

Y' 236 proceeding where he may attempt to recover the property despite his criminal
237 conviction. United, States v. Real Property in Wraterboro, 64 F.3d 752 (1st Cir.

¶ 238 1995) (co-defendant in drug/money laundering case who is not alleged to be the
239 owner of the property is considered a third party for the ipurpose of challenging
240 the forfeiture of the other co-defendant's interest).
241
242 The new Rule resolves these difficulties by postponing the determination
243 of the extent of the defendant's interest until the ancillary proceeding. As
244 provided in (b)(1), the court, as soon as pi, cticable after the verdict or finding of
245 guilty in the criminal case, would determine if the property was subject to
246 forfeiture in accordance with the applicable statute, e.g., whether the property
247 represented the proceeds of the offense, was used to facilitate the offense, or-was
248 involved in the offense in some other way. The determination could be made
249 based on the evidence in the record from the criminal trial or the facts set forth in

i 250 a written plea agreement submitted to the court. at the time of the defendant's
251 guilty plea, or the court could hold a hearing to determine if the requisite
252 relationship existed between the property and the offense. Subdivision (b)(2)

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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253 provides that it is not necessary to determine at this stage what interest any
254 defendant might have in the property. V
255

256 Subdivision (b)(1) recognizes that there are different kinds of forfeiture
257 judgments in criminal cases. One type is a personal judgment for a sum of
258 money; another is a judgment forfeiting a specific asset. See, e.g., United States
259 v. Voight, 89 F.3d 1050 (3d Cir. 1996) (government is entitled to a personal
260 money judgment equal to the amount involved in the money laundering offense,
261 as well as order forfeiting specific assets involved in, or traceable to, the offense;
262 in addition, if the statutory requirements are met, the government may be entitled
263 to forfeit substitute assets); United States v. Cleveland, 1997 WL 537707 (E.D.
264 La, 1997) (government entitled to a money judgment equal to the amount of
265 money defendant laundered in money laundering case). The finding the court is
266 required to make will depend on the nature of the forfeiture judgment.
267

268 To the extent that the government is seeking forfeiture of a particular
269 asset, such as the money on deposit in a particular bank account that is alleged to
270 be the proceeds of a criminal offense, or a parcel of land that is traceable to that Li
271 offense, the court must find that the government has established the requisite
272 nexus between the property and the offense. i To the extent that the government is
273 seeking a money judgment, such as a judgment for the amount of money derived
274 from a drug trafficking offense or the amount involved in a money laundering
275 offense where the actual property subject to forfeiture has not been found or is
276 unavailable, the court must determine the amount of money that the defendant
277 should be ordered to forfeit. h
278

279 The court may make the determination based on evidence in the'record, or
280 on additional evidence submitted by the defendant Or evidence submitted by the
281 government in support of the motion for the entry of a judgment of forfeiture. n
282 The defendant would have no standing to object to the forfeiture on the ground
283 that the property belonged to someone else.
284

285 Under subdivision (b)(2), if the court finds that property is forfeitable, it
286 must enter a preliminary order of forfeiture. It also recognizes that any
287 determination of a third person's interest in the property is deferred until an
288 ancillary proceeding, if any, is held under subdivision (c).
289

290 Subdivision (b)(3) replaces Rule 32(d)(2) (effective December 1996). It
291 provides that once the court enters a preliminary order of forfeiture directing'the
292 forfeiture of whatever interest each defendant may have in the forfeited property,
293 the government may seize the property and commence an ancillary proceeding to
294 determine the interests of any third party. The subdivision also provides that the
295 Attorney General may designate someone outside of the Department of Justice to
296 seize forfeited property. This is necessary because in cases in which the lead
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297 investigative agency is in the Treasury Department, for example, the seizure of
298 the forfeited property is typically handled by agencies other than the Department
299 of Justice..
300
301 If no third party files a claim, the court, at -the time of sentencing, will
302 enter a final order forfeiting the property in accordance with subdivision (c)(2),
303 discussed infra. If a third party files a claim, the order of forfeiture will become
304 final as to the defendant at the time of sentencing but will be subject to
305 amendment in favor of a third party pending the- conclusion of the ancillary
306 proceeding.
307
308 Because the order of forfeiture becomes final as to the defendant at the
309 time of sentencing, his right to appeal from that order'begins to run at that time.
310 As courts have held, because the ancillary hearing has no bearing on the
311 defendant's right to the property, the defendant has no right to appeal when a final
312 order is, or is not, amended to recognize third party rights. See, e.g., United States
313 v. Christunas, 126 F.3d 765 (6tCir. 1997) (preliminary order of forfeiture is final
314 as to the defendant and is immediately appealable).
315

,- 316 Because it is not uncommon for sentencing to be postponed for anL,, 317 extended period to allow a defendant to cooperate with the government in an
318 ongoing investigation, the Rule would allow the order of forfeiture to become
319 final as to the defendant before sentencing, if the defendant agrees to that
320 procedure. Otherwise, the government would be unable to dispose of the property
321 until the sentencing took place.

F 322
323 Subdivision (b)(4) addresses the right of either party to request that a jury
324 make the determination of whether any property is subject to forfeiture. The
325 provision gives the defendant, in cases where a jury has returned a guilty verdict,
326 the option of asking that the jury be retained to hear additional evidence regarding
327 the forfeitability of the property. This provision only applies to cases where the

1 328 government is seeking to forfeit a specific asset, and the only issue for the jury in
329 such cases would be whether the government has established the requisite nexus
330 between the property and the offense. For example, if the defendant disputes the
331 government's allegation that a parcel of real property is traceable to the offense,
332 the defendant would have the right to request that the jury hear evidence on that
333 issue, and return a special verdict, in a bifurcated proceeding that would occur
334 after the jury returns the guilty verdict. The government would have the same
335 option of requesting a special jury verdict on this issue, as is the case under
336 current law. See Rule 23(a) (trial by jury may be waived only with the consent of
337 the government).
338
339 When Rule 3 1(e) was promulgated, it was assumed that criminal forfeiture
340 was akin to a separate criminal offense on which evidence would be presented

r
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341 and the jury would have to return a verdict. In Libretti v. United States, 116 S. Ct.
342 356 (1995), however, the Supreme Court held that criminal forfeiture constitutes
343 an aspect of the sentence imposed in a criminal case and that the defendant has no
344 constitutional right to have the jury determine any part of the forfeiture. The
345 special verdict requirement in Rule 31(e), the Court said, is in the nature of a
346 - statutory right that can be modified or repealed at any time.
347
348 Even before Libretti, lower courts had determined that criminal forfeiture
349 is a sentencing matter and concluded that criminal trials therefore should be
350 bifurcated so that the jury first returns a verdict on guilt or innocence and then
351 returns to hear evidence regarding the forfeiture. In the second part of the
352 bifurcated proceeding, the jury is instructed that the government must establish
353 the forfeitability of the property by a preponderance of the evidence. See United
354 States v. Myers, 21 F.3d 826 (8th Cir. 1994) (preponderance standard applies
355 because criminal forfeiture is part of the sentence in money laundering cases); B
356 United States v. Voight, 89 F.3d 1050 (3rd Cir. 1996) (following Myers); United
357 States v. Smith, 966 F.2d 1045, 1050-53 (6th Cir. 1992) (same for drug cases); F7
358 United States v. Bieri, 21 F.3d 819 (8th Cir.' 1994) (same).
359
360 Although an argument could be made under Libretti, that a jury trial is no C
361 longer appropriate on any aspect of the forfeiture issue, which is a part of
362 sentencing, the Committee decided to retain the right for the parties, in a trial held
363 before a jury, to have the jury determine whether the government has established
364 the requisite statutory nexus between the offense and the property to be forfeited.
365 The jury, however, would not have any role in determining whether a defendant
366 had an interest in the property to be forfeited. This is a matter for the ancillary
367 proceeding which, by statute, is conducted "before the court alone, without a V
368 jury." See 21 U.S.C. § 853(n)(2).
369 , I
370 Subdivision (c). Subdivision (c) sets forth a set of rules governing the
371 conduct of the ancillary proceeding. When the ancillary hearing provisions were
372 added to 18 U.S.C. §1 1963 and 21 U.S.C. § 853 in 1984, Congress apparently
373 assumed that the proceedings under the new provisions would involve simple
374 questions of ownership that could, in the ordinary case, be resolved in 30 days.
3. See 18 U.S.C. § 1963,(l)(4). Presumably for that reason, the statute contains no
376 procedures governing motions practice or discovery such as would be available in
377 an ordinary civil case. Subdivision (c)(1) makes clear that no ancillary
378 proceeding is required, to the extent that the order of forfeiture consists of a money
379 judgment. A money judgment is an in personam judgment against the defendant
380 and not an order-directed at specific assets in which any third party could have
381 any interest. L
382
383 Experience has shown that ancillary hearings can involve issues of
384 enormous complexity that require years to resolve. See United States v. BCCI
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385 Holdings (Luxembourg) S.A., 833 F. Supp. 9 (D.D.C. 1993) (ancillary proceeding
386 involving over 100 claimants and $451 million); United States v. Porcelli, CR-85-
387 00756 (CPS), 1992 U.S. Dist. LEXIS 17928 (E.D.N.Y Nov. 5, 1992) (litigation
388 over third party claim continuing 6 years after RICO conviction). In such cases,
389 procedures akin to those available under the Federal Rules of Civil Procedure
390 should be available to the court and the parties to aid in the efficient resolution of
391 the claims-
392
393 Because an ancillary hearing is connected to a criminal case, it would not
394 be appropriate to make the Civil Rules applicable in all respects. The
395 amendment, however, describes several fundamental areas in which procedures
396 analogous to those in the Civil Rules may be followed. These include the filing of
397 a motion to dismiss a claim, conducting discovery, disposing of a claim on a
398 motion for summary judgment, and appealing a final disposition of a claim.
399 Where applicable, the amendment follows the prevailing case law on the issue.
400 See, e.g., United States v. Lavin, 942 F.2d 177 (3rd Cir. 1991) (ancillary
401 proceeding treated as civil case for purposes of applying Rules of Appellate
402 Procedure); United States v. BCCI Holdings (Luxembourg) S.A. (In re Petitions of
403 General Creditors), 919 F. Supp. 31 (D.D.C. 1996) ("If a third party fails to
404 allege in its petition all elements necessary for recovery, including those relating
405 to' standing, the court may dismiss the petition without providing a hearing");
406 United States v. BCCI (Holdings) Luemb ourg S.A. (1n re Petition of Department
407 of Private Affairs), 1993 WVL 760232'' (DL.DC. 1993) (applying court's inherent
408 powers to permit third party to, obtain-discovery from defendant in accordance
409 with civil rules). The provision governing appeals in cases where there are
410 multiple claims is derived from Fed. R. Civ. P. 54(b). See also United States v.
411 BCCI Holdings (Luxembourg) S.A. Pefition of Banque 1ndosuez), 961 F.Supp.
412 282 (D.D.C.' 1997) (in resolving motion to dismiss court assumes all facts pled by
413 third party petitioner to be tue, applying Rulel 12(b)(6) and denying government's
414 motion because whether claimant had superior ~ title turned on factual dispute;
415 government acted reasonably in not making arty discovery requests in ancillary
416 proceeding until court ruled on its motion to dismiss).

417 I
418 Subdivision (c)(2) provides forthe entry of a final order offorfeiture at the
419 conclusion of the ncillary proceeding. Under this provision, if no one files a
420 claim in the ancillary proceeding, the, preliminary order would become the final
421 order of forfeiture, but the court would first have to make an independent finding
422 that at least one of the defendants had a legal or possessory interest in the property
423 such that it was proper to order the forfeiture of the property in a criminal case. In
424 making that determination, the court, may rely upon reasonable inferences. For
425 example, the fact that the defendant, used the property in committing the crime
426 and no third party claimedl an interest in the property may give rise to the
427 inference that the defendant had a forfeitable interest in the property.
428
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429 This subdivision combines and preserves two established tenets of current
430 law. One is that criminal forfeitures are in personcan actions that are limited to
431 the property interests of the defendant. (This distinguishes criminal forfeiture,
432 which is imposed as part of the defendant's sentence, from civil forfeiture which
433 may be pursued as an action against the property in rem without regard to who the
434 owner may be.) The other tenet of current law is that if a third party has notice of
435 the forfeiture but fails to file a timely claim, his or her interests are extinguished,
436 and may not be recognized when the court enters the final order of forfeiture. See
437 United States v. Hentz, 1996 WL 355327 (E.D. Pa. 1996) (once third party fails to
438 file a claim in the ancillary proceeding, government -has clear, title under 21
439 U.S.C,. § 853(n)(7) and can market the property notwithstanding third party's
440 name on the deed). In the rare event that a third party claims that he or she was
441 not afforded adequate notice of a criminal forfeiture action, the person may file a
442 motion under. Rule 60(b) of-the Federal 'Rules of Civil Procedure to reopen the
443 ancillary proceeding. See United States v. Bouler, 927 F. Supp. 911 (W.D.N.C.
444 1996 (Rule p0(b) is the proper means by which a third party may move to reopen
445 an ancillary proceeding).
446
447 Iftno third parties assert their interests in the ancillary proceeding, the
448 court must nonetheless determine that the defendant, or combination of
449 defendants) had an interest in the property. Criminal defendants may be jointly
450 and severally liable for the forfeiture of the entire proceeds of the criminal
451 offense. See United States v. Hurley, 63 F.3d 1 (1st Cir. 1995) (government can
452 collect the procee4ds only once, but subject to that cap, it can collect from any
453 defendant so much of the proceeds as was foreseeable to that defendant); United
454 Stateslv. Cleveland, 1997 WL 602186 (E.D. La. Sept. 29, 1997) (same); United
455 States v. McCarroll, .1996 WL 355371 at *9 (N.D. 111. June 19, 1996) (following
456 Hurley), aff'd sub[ nom. United States v. Jarrett, 133 F.3d 519 (7th Cir. 1998);
457 United States v. Der)Ies, 909 F. Supp. 13, 19-20 (D.D.C. 1995) (defendants are
458 jointly and severally liable even where government is able to determine precisely
459 how much each defendant benefited from the scheme), rev'd on other grounds,
460 129 F.3d 1293 (D.C. Cir.1 1997). Therefore, the conviction of any of the
461 defendants is sufficient to support the forfeiture of the entire proceeds of the
462 offense, even if the defendants have divided the money among themselves.
463
464 As noted in (c)(4), the ancillary proceeding is not considered a part of
465 sentencing.: Thus, the Federal Rules of Evidence would apply to the ancillary
466 proceeding, as is the case currently.
467
468 Subdivision (d). Subdivision (d) replaces the forfeiture provisions of
469 Rule 38(ie) which provide that the court may stay an order of forfeiture pending
470 appeal The purpose of the provision is to ensure that the property remains intact
471 and unencumbered so that it may be returned to the defendant in the event the
472 appeal is successful. Subdivision (d) makes clear, however, that a district court is
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473 not divested of jurisdiction over an ancillary proceeding even if the defendant
l~ 1474 appeals his or her conviction. This allows the court to proceed with the resolution

475 of third party claims even as the appellate court considers the appeal. Otherwise,
476 third parties would have to await the conclusion of the appellate process even to
477 begin to have their claims heard. See United States v. Messino, 907 F. Supp. 1231
478 (N.D. Ill. 1995) (the district court retains jurisdiction over forfeiture matters while
479 an appeal is pending).
480

L.. 481 Finally, subdivision (d) provides a rule to govern what happens if the court
482 determines that a third-party claim should be granted but the defendant's appeal is
483 still pending. The defendant is barred from filing a claim in the ancillary
484 proceeding. See 18 U.S.C. § 1963(l)(2), 21 U.S.C. § 853(n)(2). Thus, the court's
485 determination, in the ancillary proceeding, that a third party has an interest in the
486 property superior to that of the defendant cannot be binding on the defendant. So,
487 in the event that the court finds in favor of the third party, that determination is
488 final only with respect to the government's alleged interest. If the defendant
489 prevails on appeal, he or she recovers the property as if no conviction or forfeiture
490 ever took place. But if the order of forfeiture isl affirmed, the amendment to the
491 order of forfeiture in favor of the third party becomes effective.
492
493 Subdivision (e). Subdivision (e) makes clear, as courts have found, that
494 the court retains jurisdiction to amend the order of forfeiture at any time to
495 include subsequently located property which was originally included in the

LI 496 forfeiture order and any substitute property. See United States v. Hurley, 63 F.3d
497 1 (Ist Cir. 1995) (court retains authority to order forfeiture of substitute assets
498 after appeal is filed); United States v. Voight, 89 F.3d 1050 (3rd Cir. 1996)
499 (following Hurley). Third parties, of course, may contest the forfeiture of
500 substitute assets in the ancillary proceeding. See United States v. Lester, 85 F.3d
501 1409 (9th Cir. 1996).
502

503 Subdivision (e)(1) makes clear that the right to a bifurcated jury trial toL 504 determine whether the government has established the requisite nexus between
W5 o5 the property and the offense, see (b)(4), does not apply to the forfeiture of
506 substitute assets or to the addition of newly-discovered property to an existing
507 order of forfeiture. It is well established in the case law that .'ve forfeiture of
508 substitute assets is solely an issue for the court. See United States v. Hurley, 63
509 F.3d 1 (1st Cir. 1995) (court retains authority to order forfeiture of substitute
510 assets after appeal is filed); United States v. Voight, 89 F.3d 1050 (3d Cir. 1996)
511 (following Hurley; court may amend order of forfeiture at any time in include
512 substitute assets); United States v. Thompson, 837 F. Supp. 585 (S.D.N.Y. 1993)
513 (court, not jury, orders forfeiture of substitute assets). As a practical matter,
514 courts have also determined that they, not the jury, must determine the
515 forfeitability of assets discovered after the trial is over and the jury has been
516 dismissed. See United States v. Saccoccia, 898 F. Supp. 53 (D.R.I. 1995)
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517 (government may conduct post-trial discovery to determine location and identity
518 of forfeitable assets; post-trial discovery resulted in discovery of gold bars buried
519 in defendant's mother's backyard several years after the entry of an order
520 directing the defendant to forfeit all property, up to $137 million, involved in his
521 money laundering offense). f

Summary of Comments on Rule 32.2

The summary of the comments and testimony on the originally proposed
version of Rule 32.2 are located at TAB A, infra, following this Report.

GAP Report--Rule 32.2

The GAP report on the Committee's changes following publication and as
presented to the Standing Committee at its June 1998 meeting are located at TAB
A, infra, following this Report.

1 Rule 7. The Indictment and the Information

2 (c) NATURE AND CONTENTS.

3 (2) Criminal Forfeiture. No judgment of forfeiture

4 may be entered in a criminal proceeding unless the indictment or the

5 information shall allege the extent of the interest or property subject to

6 for4eituf e provides notice that the defendant has an interest in property

7 that is subject to forfeiture in accordance with the applicable statute.

8

10 . b COMMITTEE NOTE

12 The rule is amended to reflect new rule 32.2 which now governs
13 criminal forfeiture procedures.
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Summary of Comments on Rule 7.

The Committee received no written comments on the proposed
amendment to Rule 7.

GAP Report--Rule 7

The Committee initially made no changes to the published draft of
the Rule 7 amendment. However, because of changes to Rule 32.2(a),
discussed supra, the proposed language has been changed to reflect that
the indictment must provide notice of an intent to seek forfeiture.

1 Rule 31. Verdict

C- ~~~~2

3 (e) -GRPAL, Fo9rE4TTE. If the indictment or the

4 information alleges that an interest or property is subject to criminal

5 forfeiture, a special verdict shall be returned as to the extent of the interest

6 or- preperty subject to fofeiture, if any.

7
8 COMMITTEE NOTE
9

10 The rule is amended to reflect the creation of new rule 32.2 which now
11 governs criminal forfeiture procedures.
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Summary of Comments on Rule 31

The Committee received no written comments on the proposed XjX
change to Rule 31. l

GAP Report--Rule 31

The Committee made no changes to the published draft
amendment to Rule 31.

1 Rule 32. Sentence and Judgment

2 * *** *>A

3 (d) JUDGMENT.

4

5 (2) Criminal Forfeiture. Forfeiture procedures are

6 governed by Rule 32.2. If a verdict contains a finding that property is C

7 subject to criminal forfeiture, or if a defendant enters a guilty plea

8 subjecting property to such forfeiture, the court may enter a preliminary

9 order of forfeiture after providing notice to the defendant and a reasonable

10 opportunity to be heard on the timing and form of the order. The order of

11 ferfeitare shall authorize the Attorey General to seize the property

12 subject to forfeiture, to conduct any discovery that the court considers

13 proper to help identify, locate, or dispose of the property, and to begin

14 proceedings consistent with any statutory requirements pertaining to

15 ancillary hearings and the rights of third parties. At sentencing, a final
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16 order of fcrfeiture shall be made part of the sentence and included in the

17 judgment. The court may include in the final order such conditions as

18 may be reasonably necessary to preserve the value of the property pending

19 any appeal

20 * * ** *

COMMITTEE NOTE

The rule is amended to reflect the creation of new rule 32.2 which
now governs criminal forfeiture procedures.

Summary of Comments on Rule 32.

The Committee received no comments on the proposed
conforming amendment to Rule 32(d).

GAP Report--Rule 32.

The Committee made no changes to the published draft.

1 Rule 38. Stay of Execution

2

3 (e) CRIMINAL FORFEITURE, NOTICE TO VICTIMS, AND

4 RESTITUTION. A sanction imposed as part of the sentence pursuant to

5 18 U.S.C. 3554, 3555, or 3556 may, if an appeal of the conviction or

6 sentence is taken, be stayed by the district court or by the court of appeals

7 upon such terms as the court finds appropriate. The court may issue such

8 orders as may be reasonably necessary to ensure compliance with the
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1 sanction upon disposition of the appeal, including the entering of a

2 restraining order or an injunction or requiring a deposit in whole or in part

3 of the monetary amount involved into the registry of the district court or

4 execution of a performance bond.

COMMITTEE NOTE

The rule is amended to reflect the creation of new rule 32.2 which now
governs criminal forfeiture procedures.

Summary of Comments on Rule 38.

The Committee received no comments on the proposed change to Rule 38. 7

GAP Report-Rule 38

The Committee made no changes to the published draft.

IIL Information Items-Rules Pending Further Discussion

At its April 1998 meeting the Committee discussed a number of proposed
amendments to other Rules of Criminal Procedure. Although several of them are
ready for publication and comment, the Committee has decided to defer any
further action on those rules. None of the proposed amendments are critical at
this point, and as noted, infra, the Committee will shortly embark on a restyling
project of all of the rules. The Committee believed that the amendments should
thus be deferred until the restyled rules are published.

A. Rules 10 (Arraignment) and 43 (Presence of Defendant)
(Ability of Defendant to Waive Appearance at Arraignment).

The Committee is actively considering amendments to Rules 10 and 43
which would permit a defendant to waive an appearance at his or her arraignment.
The rule would require that the waiver be in writing and with the consent of the
court. In conjunction with those amendments, the Committee will also consider
the possibility of amending Rules 10 and 43 to permit a defendant to waive an
appearance for entering a plea on superseding indictment.

n,
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B. Rule 12.2. Notice of Insanity Defense orExpert Testimony of
Defendant's Mental Condition. (Court-Ordered Examination)

At its April 1999 meeting, the Committee will continue it consideration of
amendments to Rule 12.2 which would accomplish two results. First, a defendant
who intends to introduce expert testimony on the issue of mental condition at a
capital sentencing proceeding would be required to give notice of an intent to do
so. And second, the rule would make it clear that the trial court would have the
authority to order a mental examination of a defendant who had given such notice.
The Committee is considering what provision should be made for releasing the
results of that examination to the parties and the possible implications on the
defendant's right against self-incrimination.

C. Rule 26. Taking of Testimony (Electronic Transmission)

The Committee has considered an amendment to Rule 26 which would
conform that rule to Civil Rule 43 regarding the taking of testimony in court
through means other than oral testimony. After discussing the rule, however, the
Committee decided to defer further consideration of that amendment until it has
had an opportunity to discuss firther possible Confrontation Clause concerns and
whether such testimony should be preferred over deposition testimony. The
Committee will finalize the draft of this amendment at its April 1999 meeting.

D. Rule 30. Submission of Requests for Instructions.

An amendment to Rule 30, which would permit the court to require the
parties to submit pretrial requests for instructions was published for public

L. comment last fall. At its April 1998 meeting, the Committee discussed the
comments received and decided to defer any further consideration of amendmentsr7 to the Rule. The Civil Rules Committee is considering similar amendments to

L Rule 51 and is also considering possible amendments which would clarify issues
of preservation of error re instructions errors. The Committee will continue
discussions of this item.

E. Rules Governing § 2254 and § 2255 Rules (Habeas Corpus
Proceedings)

At its October 1998 meeting, the Advisory Committee adopted a number
of proposed changes to the rules governing habeas corpus proceedings which will
make the two sets of rules consistent with each other and make any other

L.
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conforming amendments resulting from the Antiterrorism and Effective Death
Penalty Act of 1996. The Committee will revisit this topic at future meetings.

IV. Information Items-Rules Possibly Affected by Legislative Proposals. t

A. Study of Grand Jury Practices; Attorney's Presence in Grand
Jury Proceeding -

The Advisory Committee is aware that Congress recently enacted
legislation that requires the Judicial Conference to review the question of whether
defense attorney's should be permitted to attend grand jury proceedings. A
subcommittee has been appointed to assist in that project, with a view to
presenting its findings to the Advisory Committee and Standing Committee.

B. Status Report on Proposed Restyling of Criminal Rules. f
(,J

The Style Subcommittee of the Standing Committee has been actively
working on draft of the Criminal Rules with a view to presenting that draft to the
Advisory Committee by the end of the year. Two subcommittees have been
appointed to review the draft. The Committee plans to hold several additional
meetings over the next year to address the restyling project. L

Attachments: f7

A. Original Draft of Proposed Rule 32.2 (June 1998 meeting)
w/summary of comments.

B. Comparison Chart: Original and Revised Rules 32.2
C. Suggested Style Changes to Original Rule and Department of

Justice's Memo regarding those changes.
D. Draft Minutes of October 1998 Meeting
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1 32.2. Criminal Forfeiture

2 (a) INDICTMENT OR INFORMATION. No judgment of

3 forfeiture may be entered in a criminal proceeding unless the indictment or

4 information alleges that a defendant has an interest in property that is

5 subject to forfeiture in accordance with the applicable statute.

6 (b) HEARING AND ORDER OF FORFEITURE.

7 (1o As soon as practicable after entering a guilty verdict

8 or accepting a plea of guilty or nolo contendere on any count in the

9 indictment or information for which criminal forfeiture is alleged.

10 the court shall determine what property is subject to forfeiture

because it is related to the offense. The determination may be

12 based on evidence already in the record, including any written plea

13 agreement, or on evidence adduced at a post trial hearing. If the

14 property is subject to forfeiture, the court shall enter a preliminary

15 order directing the forfeiture of whatever interest each defendant

16 may have in the property, without determining what that interest is.

17 Deciding the extent of each defendant's interest is deferred until

18 any third party claiming an interest in the property has petitioned

19 the court to consider the claim.

20 (2) If no third party petition as provided in (b)(1) is

21 timely filed, the court shall determine whether the property should

22 be forfeited in whole or in part depending on the extent of the
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23 defendant's interest in the property. The determination may be

24 made at any time before the order of forfeiture becomes final under

25 subdivision (c). and may be based on evidence already in the

26 record, including a written plea agreement, or evidence submitted

27 by the government in a motion for entry of a final order of

28 forfeiture. The defendant may not object to the entry of the final

29 order of forfeiture on the ground that the property belongs, in

30 whole, or in part, to a co-defendant or a third party. If the court

31 determines that the defendant, or any combination of co-

32 defendants, were the only persons with a legal interest (or in the L
33 case of illegally obtained property, a possessory interest) in the

34 property, the court shall enter a final order forfeiting the property

35 in its entirety. If the court determines that the defendant or

36 combination of co-defendants, had a legal interest (or in the case of

37 illegally obtained property. a possessory interest) in only a portion.

38 of the property, the court shall enter a final order forfeiting the

39 property to the extent of the defendant's or defendants' interest.

40 (3) When the court enters a preliminary order of

41 forfeiture, the Attorney General may seize the property subject to

42 forfeiture; conduct any discovery as the court considers proper in

43 identifying. locating or disposing of the property: and commence i?

44 proceedings consistent with any statutorY requirements pertaining

7U
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L 45 to third-party rights. At sentencing-or at any time before

46 sentencing if the defendant consents-the order of forfeiture

47 becomes final as to the defendant and shall be made a part of the

48 sentence and included in the iudgment. The court may include in

49 th& order of forfeiture whatever conditions are reasonably

50 necessary to preserve the property's value pending any appeal.

51 (c) ANCILLARYPROCEEDING.

52 (1) If, as prescribed by statute, a third party files a petition

53 asserting an interest in the forfeited property, the court shall

54 conduct an ancillary proceeding.

F 55 (i) The court may consider a motion to dismiss
L

56 the petition for lack of standing, for failure to state a claim

57 upon which relief can be granted, or for any other ground.

58 For purposes of the motion, the facts set forth in the

59 petition are assumed to be true.

60 (ii! If a Rule 32.2(c)(1) motion to dismiss is

61 denied, or not made, the court may permit the parties to
LI

62 conduct discovery in accordance with the Federal Rules of

63 Civil Procedure to the extent that the court determines such

L 64 discovery to be necessary or desirable to resolve factual

65 issues before conducting an evidentiary hearing. After

66 discovery ends, either party may ask the court to dispose of

C'LL

L



Criminal Rules Committee 4
Crminal Rule 32.2 Original
Summer 1998

67 the petition on a motion for summary iudgment in the

68 manner described in Rule 56 of the Federal Rules of Civil

69 Procedure.

70 (2) After the ancillary proceeding, the court shall enter

71 a final order of forfeiture amending the preliminary order as

72 necessary to account for the disposition of any third-party petition.

73 (3) If multiple petitions are filed in the same case, an

74 order dismissing or granting fewer than all of the petitions is not

75 appealable until all petitions are resolved, unless the court

76 determines that there is no iust reason for delay and directs the

77 entry of final judgment on one or more but fewer than all of the

78 petitions.

79 (4) The ancillary proceeding is not considered a part of

80 sentencing.

81 (d) STAY OF FORFEITURE PENDING APPEAL. If the

82 defendant appeals from the conviction or order of forfeiture, the court may

83 stay the order of forfeiture upon terms that the court finds appropriate to

84 ensure that the property remains available in case the conviction or order

85 of forfeiture is vacated. The stay will not delay the ancillary proceeding or

86 the determination of a third partv's rights or interests. If the defendant's

87 appeal is still pending when the court determines that the order of

88 forfeiture shall be amended to recognize a third party's interest in the



Criminal Rules Committee 5
Crminal Rule 32.2 Original
Summer 1998

89 property, the court shall amend the order of forfeiture but shall refrain

fj 90 from directing the transfer of any property or interest to the third party

91 until the defendant's appeal is final, unless the defendant consents in

92 writing, or on the record, to the transfer of the property or interest to the

93 third part.

94 (e) SUBSEOUENTLYLOCATED PROPERTY; SUBSTITUTE

95 PROPERTY.

96 (1) The court, on motion by the government, may at

97 any time enter an order of forfeiture-or amend an existing order

98 of forfeiture-to include property which:

L 99 (i) is subject to forfeiture under an existing

100 order of forfeiture and was located and identified after that

101 order of forfeiture was entered; or

102 (ii) is substitute property which qualifies for

103 forfeiture under an applicable statute.

104 (2) If the government makes the requisite showing that

105 the property is subject to forfeiture under either (e)( 1(i) or

C 106 (e)(1)(ii). the court shall:

107 (i) enter an order forfeiting the property. or

L 108 amend an existing preliminary or final order to include that

109 property;
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110 (ii) if a third party files a petition with the court,

conduct an ancillary proceeding under subdivision (c) as to

112 the property; and

113 (iii) if no third party files a petition, enter an

114 order forfeiting the property under subdivision (b)(2).

115 COMMITTEE NOTE
116
117 Rule 32.2 consolidates a number of procedural rules governing the
118 forfeiture of assets in a criminal case. Existing Rules 7(c)(2), 31(e) and
119 32(d)(2) are also amended to conform to the new rule. In addition, the
120 forfeiture-related provisions of Rule 38(e) are stricken. i
121
122 Subsection (a). Subsection (a) is derived from Rule 7(c)(2) which
123 provides that notwithstanding statutory authority for the forfeiture of
124 property following a criminal conviction, no forfeiture order may be C)
125 entered unless the defendant was given notice of the forfeiture in the
126 indictment or information. As courts have held, subsection (a) is not
127 intended to require that an itemized list of the property to be forfeited K
128 appear in the indictment or information itself; instead, such an itemization
129 may be set forth in one or more bills of particulars. See United States v.
130 Moffitt, Zwerling & Kemler, P.c., 83 F.3d 660, 665 (4th Cir. 1996), affg LJ
131 846 F. Supp. 463 (E.D. Va. 1994) (Moffitt I) (indictment need not list each
132 asset subject to forfeiture; under Rule 7(c), this can be done with bill of
133 particulars). See United States v. Voight, 89 F.3d 1050 (3rd Cir. 1996)
134 (court may amend order of forfeiture at any time to include substitute L
135 assets).
136
137 Subsection (b) Subsection (b) replaces Rule 31(e) which provides
138 that the jury in a criminal case must return a special verdict "as to the
139 extent of the interest or property subject to forfeiture." See United States
140 v. Saccoccia,,58 F.3d 754 (1st Cir. 1995) (Rule 31(e) only applies to jury
141 trials; no special verdict required when defendant waives jury right on
142 forfeiture issues). After the Rule was promulgated in 1972, changes in the
143 law created several problems.
144
145 The first problem concerns the role of the jury. When Rule 31(e)
146 was promulgated, it was assumed that criminal forfeiture was akin to a
147 separate criminal offense on which evidence would be presented and the
148 jury would have to return a verdict. In Libretti v. United States, 116 S. Ct.
149 356 (1995), however, the Supreme Court held that criminal forfeiture
150 constitutes an aspect of the sentence imposed in a criminal case and that CT
151 the defendant has no constitutional right to have the jury determine any Li
152 part of the forfeiture. The special verdict requirement in Rule 31(e), the

rnd
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153 Court said, is in the nature of a statutory right that can be modified or
154 repealed at any time.
155L ~~~156 Even before Libretti, lower courts had determined that criminal
157 forfeiture is a sentencing matter and concluded that criminal trials
158 therefore should be bifurcated so that the jury first returns a verdict on
159 guilt or innocence and then returns to hear evidence regarding the
160 forfeiture. In the second part of the bifurcated proceeding, the jury is
161 instructed, that the -government must establish the forfeitability of the
162 property by a preponderance of the evidence. ISee United States v. Myers,
163 21 F.3d 826 (8th, Cir. 1994) (preponderance standard applies because
164 criminal forfeiture is part of the sentence in money laundering cases);
165 United States v. Voight,, 89 F.3d 1050 (3rd Cir. 1996) (following Myers);
166 United States v. Smith, 966, F.2d 1045, 1050-53 (6th Cir. 1992) (same for
167 drug cases); United States v. Bieri, 21 F.3d 819 (8th Cir. 1,994) (same).
168
169 Traditionally, juries do not have a role in sentencing other than in
170 capital cases, and elimination of that role in criminal forfeiture cases
171 would streamline criminal trials. Undoubtedly, it may be confusing for a
172 jury to be instructed regarding, a different standard of, proof in the second
173 phase of the trial, and it is burdensome to have to return to hear additional
174 evidence after what may have been a contentious and exhausting period of
175 deliberation regarding the defendanit's guilt or innocence.
176 1

L ~~~177 For these reasons, the proposal replaces Rule 31(e) with a
178 provision that requires the court alone, as soon as practicable after the
179 verdict in the criminal case, to hold a hearing to determine if the property
180 was subject to forfeiture, and to enter a preliminary order of forfeiture.

182 The second problem with Rule 3 1(e) concerns the scope of the
183 determination that must be made prior to entering an order of forfeiture.
184 This issue is the same whether the determinationy is made by the court or
185 by the jury.r ~~~~186

L ~~~187 As mentioned, the current Rule requires the jury to return a special
188 verdict "as to the extent of the interest or property subject to forfeiture."
189 Some courts interpret this to mean only that the jury must answer "yes'i or
190 it no" when asked if the property named in the indictment is subject to
191 forfeiture under the terms of the forfeiture statute--e.g. was the property
192 used to facilitate a drug offense? [,Other courts also ask the jury if the
193 defendant has a legal interest in the forfeited property. 'i ll other courts,
194 including the Fourth, Circuit, require the jury to determine the extent of the
195 defendant's interest in the property vis a vis third parties. See United

V ~~~~196 States v. Ham, 58 F.3d 78 (4th Cir. 1995) (case remanded to the district
L ~~~~197 court to empanel a jury to determine, in the first instance, the extent of the

198 defendant's forfeitable interest in the subject property).
199
200 The notion that the "extent" of the defendant's interest must beL 201 established as part of the criminal trial is related to the fact that criminal
202 forfeiture is an in personam action in which only the defendant's interest

L.
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203 in the property may be forfeited. United States v. Riley, 78 F.3d 367 (8th
204 Cir. 1996). When the criminal forfeiture statutes were first enacted in the
205 1970's, it was clear that a forfeiture of property other than the defendant's
206 could not occur in a criminal case, but there was no mechanism designed
207 to limit the forfeiture to the defendant's interest. Accordingly, Rule 31(e)
208 was drafted to make a determination of the "extent" of the defendant's
209 interest part of the verdict.
210
211 The problem, of course, is that third parties who might have an
212 interest in the forfeited property are not parties to the criminal case. At the
213 same time, a defendant who has no interest in property has no incentive, at
214 trial, to dispute the government's forfeiture allegations. Thus, it was
215 apparent by the 1980's that Rule 31(e) was an inadequate safeguard
216 against the inadvertent forfeiture of property in which the defendant held
217 no interest.
218
219 In 1984, Congress addressed this problem when it enacted a
220 statutory scheme whereby third party interests in criminally forfeited
221 property are litigated by the court in an ancillary proceeding following the
222 conclusion of the criminal case and the entry of a preliminary order of
223 forfeiture. See !21 U.S.C. § 853(n);, 18 U.S.C. § 1963(1). Under this
224 scheme, the court orders the forfeiture of the defendant's interest in the
225 property--whatever that interest may be--inithe criminal case. At that
226 point, the court conducts a separate proceeding in which all potential third
227 party claimants are' given an opportunity to challenge the forfeiture by
228 asserting a superior interest in the property. This proceeding does not
229 involve relitigation of the forfeitability of Kthe property; its only purpose is ;7
230 to determine, whether any' third party has a legal interest in the property LLW
231 such that the forfeiture of the property from the defendant would be
232 invalid.
233
234 The notice provisions regarding the ancillary proceeding are
235 equivalent to the notice provisions that govern civil forfeitures. Compare
236 21 U.S.C. § 853(n)(1) with 19 U.S.C. § 1607(a); see United States v. fl
237 Bouler, 927 F. Supp. 911 (WDN.C. 1996) (civil notice rules apply to X

238 ancillary criminal proceedings). Notice is published and sent to third
239 parties who have a potential interest. See United States v. BCCI Holdings
240 (Luxembourg) S.A. UIn re Petition of Indosuez Bank), 916 F. Supp1 1276
241 (D.D.C. 1996) (discussing steps taken by government to provide notice of
242 criminal forfeiture to third parties). If no one, files a claim, or if all claims
243 are denied following a hearings the forfeiture becomes final and the United
244 States is deemed to have cleartiitle to the property. 21 U.S.C. § 853(n)(7);
245 United States v. Hentz, 1996 WiL 355327 (E.D. Pa. 1996) (once third party
246 fails to file a claim in the ancillary proceeding, government has clear title
247 under § 853(n)(7) and can market the property notwithstanding third
248 party's name on the deed). l I !

249
250 Thus, the ancillary proceeding has become the forum for
251 determining the extent of the defendant's forfeitable interest in the
252 property. It allows the court to conduct a proceeding in which all third
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253 party claimants can participate and which ensures that the property
254 forfeited actually belongs to the defendant.
255

L 256 Since the enactment of the ancillary proceeding statutes, the
257 requirement in Rule 31(e) that the court (or jury) determine the extent of
258 the defendant's interest in the property as, part of the criminal trial has
259 become an unnecessary anachronism that leads more often than not to
260 duplication and a waste of judicial resources. There is no longer any
261 reason to delay the conclusion of the criminal trial with a lengthy hearingr7 262 over the extent of the defendant's interest in property when the same issues

U. 263 will have to be litigated a second time in the ancillary proceeding if
264 someone files a claim challenging the forfeiture. For example, in United
265 States v. Messino, 921 F. Supp. 1231 (N.D. Ill. 1996), the court allowed
266 thedefendant to call witnesses to attempt to establish that they, not he,
267 were the true owners of the property. After the jury rejected this evidence
268 and the property was forfeited, the court, conducted an ancillary
269 proceeding in which the same witnesses litigated their claims to the same
270 property.
271
272 A more sensible procedure would be for the court, once it
273 determines that, property was involved in the criminal offense for which
274 the defendant, has been, convicted, to order the forfeiture of whatever
275 interest a defendant may have in the property without having to determine
276 exactly what that interest is. If third parties assert that they have an
277 " interest in all or part of the property, those interests can be adjudicated at
278 one time in the ancillary proceeding.
279

L> 280 This approach would also address confusion that-occurs in multi-
281 defendant cases where it is ,clear that each defendant should forfeit
282 whatever interest he may have in the property used to commit the offense,
283 but it is not, at all clear which, defendant is the actual owner of the
284 property. For, example, suppose A and B are co-defendants in a drug and
285 money laundering case in which the government seeks to forfeit property
286 involved in the scheme that is held in B's name but of which A may be the
287 true owner. It makes no sense to invest the court's time in determining
288 which of the two defendants- holds the ,interest that should be forfeited.
289 Both defendants should forfeiti1 whatever, interest they may have.
290 Moreover, to the extent hatithe current rule forces the court to find that A
291 is the true owner of the property, it gives B the right to file a claim in the
292 ancillary proceedin where he may attempt to recover the property despite

93 his criminal conviction Unitd ,States v. ReqI Property in Waterboro, 64
294 F.3d 752 (1st Cir. 195) (co-defendant in drug/money laundering case who
295 is not alleged to beethe owr off the property is considered a third party
296 for the purpose of challening thie forfeiture of the other co-defendant's

* 297 interest).
298
299 The new Rule resolves these difficulties by postponing the
300 determination of the extent of the defendant's interest until the ancillary
U. 301 proceeding. As provided in (b)(l), the court, as soon as practicable after
302 the verdict in the criminal case,,would determine if the property was
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303 subject to forfeiture in accordance with the applicable statute, e.g.,
304 whether the property represented the proceeds of the offense, was used to
305 facilitate the offense, or was involved in the offense in some other way.
306 The determination could be made by the court alone based on the evidence
307 in the record from the criminal trial or the facts set forth in a written plea
308 agreement submitted to the court at the time of the defendant's guilty plea,g
309 or the court could hold a hearing to determine if the requisite relationship
310 existed between the property and the offense. It would not be necessary to
311 determine at this stage what interest any defendant might have in the
312 property. Instead, the court would order the forfeiture of whatever interest
313 each defendant might have in the, property and conduct the ancillary
314 proceeding.
315
316 If someone files a claim, the court would determine the respective
317 interests of the defendants versus the third party claimants and amend the
318 order of forfeiture accordingly. On the other hand, as recognized in (b)(2),
319 if no one files a claim in the ancillary proceeding, the court would make a
320 finding, as to the extent of the defendant's interest in the property. If the
321 court finds that the defendant (or any combination of defendants) were the
322 only persons with an interest in the property, then it would enter an order
323 forfeiting the property in its entirety. Otherwise, the final order may K
324 forfeit only the defendant's interest in the property, This corresponds to
325 -the requirement under currenttlaw, at least as it is interpreted in some
326 courts, in instances where Rule 3 1(e) applies.
327
328 The court may make the determination of the defendant's interest
329 based on evidence in the record, or on additional evidence submitted by
330 the government in support of Whe motion for the entry of a final judgment L
331 of forfeiture. The defendant would have no standing to object to the
332 forfeiture on the ground that the property belonged to someone who could
333 have filed a petition in the ancillary proceeding but failed to do so. Li
334
335 Subsection (b)(3) replaces, Rule 32(d)(2) (effective December
336 1996). ! It provides that once the court enters a preliminary order of
337 forfeiture directing the forfeiture of whatever interest each defendant may
338 have in the forfeited property,1[he g6Vernment may seize the property and
339 commence an ancillary proceeding to determrnine the interests of any third
340 party. 'Again, if no third party file's a claim, the court, at the time of V
341 sentencing, will enter a final' ;rder forfeiting the property to the extent of
342 the defendant's interest. If ia third iparty files a claim, the order of
343 forfeiture will become final a- to ther defendant at the time of sentencing
344 but will be subject to amendment irk favor of a third party pending the
345 conclusion of the ancillary procedi.
346 .
347 Because it is not uncommon for sentencing to be postponed for an j

348 extended period to allow a defendant to cooperate with the government in
349 an ongoing investigation, the 4Rule would allow-the order of forfeiture to
350 become final, as to the defendat before sentencing, if the defendant agrees
351 to that procedure. Otherwise, 2he government would be unable to dispose
352 of the property until the sentencing took place.'
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353
354 Subsection (c). Subsection (c) sets forth a set of rules governing
355 the conduct of the ancillary proceeding. When the ancillary hearing
356 provisions were added to 18 U.S.C. § 1963 and 21 U.S.C. § 853 in 1984,
357 Congress apparently assumed that the proceedings under the new
358 provisions would involve simple questions of ownership that could, in the
359 ordinary case, be resolved in 30 days. See 18 U.S.C. § 1963(1)(4).
360 Presumably for that reason, the statute contains no procedures governing
361 motions practice or discovery such as would be available in an ordinary
362 civil case.
363
364 Experience has shown, however, that ancillary hearings can
365 involve issues of enormous complexity that require years to resolve. See
366 United States v. BCCI Holdings (Luxembourg) S.A., 833 F. Supp. 9
367 (D.D.C. 1993) (ancillary proceeding involving over 100 claimants and
368 $451 million); United States v. Porcelli, CR85-00756 (CPS), 1992 U.S.r 369 Dist. LEXIS 17928 (E.D.N.Y Nov. 5, 1992) (litigation over third party

L 370 claim continuing 6 years after RICO conviction). In such cases,
371 procedures akin to those available under the Federal Rules of Civil
372 Procedure should be available to the court and the parties to aid in the
373 efficient resolution of the claims.
374
375 Because an ancillary hearing is part of a criminal case, it would not
376 be appropriate to make the Civil Rules applicable in all respects. The

L 377 amendment, however, describes several fundamental areas in which
378 procedures analogous to those in the Civil Rules may be followed. These
379 include the filing of a motion to dismiss a claim, conducting discovery,
380 disposing of a claim on a motion for summary judgment, and appealing a
381 final disposition of a claim. Where applicable, the amendment follows the
382 prevailing case law on the issue. See, e~g., United States v. Lavin, 942
383 F.2d 177 (3rd Cir. 1991) (ancillary proceeding treated as civil case for
384 purposes of applying Rules of Appellate, Procedure); United States v.
385 BCC1 Holdings (Luxembourg) S.A. (In re Petitions of General Creditors),
386 919 F. Supp. 31 (D.D.C. 1996). ("If a third party fails to allege in its

L 387 petition all elements necessary for recovery, including those relating to
388 standing, the court may dismiss the petition without providing a hearing");
389 United States v. BCCI (Holdings) Luxembourg S.A. (In re Petition of
390 Department oPrivate Afairls), 1993 WL 760232 (D.D.C. 1993) (applying
391 court's inherent powers to permit third party to obtain discovery from
392 defendant in accordance with civil rules) The provision governing

C 393 appeals in cases where there arL -ultiple claims is derived from Fed. R.
L 394 Civ. P. 54(b).

395
r 396 As noted in (c)(5), the ancillary proceeding is not considered a part
L 397 of sentencing. Thus, the Federal Rules of Evidence would apply to the

398 ancillary proceeding, as is the case currently.
399r 400 Subsection (d). Subsection (d) replaces the forfeiture provisions
401 of Rule 38(e) which provide that the court may stay an order of forfeiture
402 pending appeal. The purpose of the provision is to ensure that the

L

El
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403 property remains intact and unencumbered so that it may be returned to U
404 the defendant in the event the appeal is successful. Subsection (d) makes
405 clear, however, that a district court is not divested of jurisdiction over an
406 ancillary proceeding even if the defendant appeals his or her conviction.
407 This allows the court to proceed with the resolution of third party claims
408 even as the appeal is considered by the appellate court. Otherwise, third
409 parties would have to await the conclusion of the appellate process even to
410 begin to have their claims heard. See United States v. Messino, 907 F.
411 Supp. 1231 (N.D. 111. 1995) (the district court retains jurisdiction over
412 forfeiture matters while an appeal is pending).
413 V
414 Finally, subsection (d) provides a rule to govern what happens if
415 the court determines that a third-party claim should be granted but the
416 defendant's appeal is still pending. The defendant, of course, is barred
417 from filing a claim in the ancillary proceeding. See 18 U.S.C. §
418 1963(1)(2); 21 U.S.C. § 853(n)(2). Thus, the court's determination, in the
419 ancillary proceeding, that a third party has an interest in the property
420 superior to that of the defendant cannot be binding on the defendant. So,
421 in the event that the court finds in favor of the third party, that
422 determination is final only with respect to the government's alleged
423 interest. If the defendant prevails on appeal, he or she recovers the
424 property as if no conviction or forfeiture ever took place. But if the order 2

425 of forfeiture is affirmed, the amendment to the order of forfeiture in favor
426 of the third party becomes effective.
427 .
428 Subsection (e). Subsection (e) makes clear, as courts have found,
429 that the courtiretains jurisdiction to amend the order of forfeiture at any
430 time to include subsequently located property which was originally
431 included in the forfeiture order and any substitute property. See United
432 States, v Hurley,,6A3,F.3d, I (1st Cir. 1995) (court retains authority to order
433 forfeiture of substitute assets after appeal is filed); United States v. Voight,
434 89 F.3d 1050 (3rd Cir. 1996) (following Hurley). Third parties, of course,
435 may contest the forfeiture of substitute assets in the ancillary proceeding.
436 See United States v.Lester, 85 F.3d 1409 (9th Cir. 1996).

Summary 1of Comments to Rule 32.2-Original Rule 32.2

Jack E. Horsley, Esq. (CR-003)
Craig & Craig
Matoon, Illinois'
September 23, 1997

Mr. Horsley favors all of the proposed changes.

James W. Evans (CR-005)
Harrisburg, Pennsylvania f
September 25, 1997

Mr. Evans supports the proposed amendment.

ar
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Ms. Leslie Hagin (CR-0 13)
National Association of Criminal Defense Lawyers
Legislative Director and Counsel
December 12, 1997

2 Ms. Hagin states that his organization is submitting several
significant proposed rule changes being considered by the committee. She
requests permission to testify about the proposed changes to Rule 32.2.

Mr. Ronald F. Waterman (CR-014)
Gough, Shanahan, Johnons, & Waterman
Helena, Montana
December 16, 1997

Mr. Waterman writes that lenders and third parties have concerns
about the'procedures followed in forfeiture of a criminal defendant's
interest in property, whether justified or not. He says that there exists a
concern that a third party can lose legal interest in property without a
meaningful opportunity to appear and defend title to the property. He
adds that the adoption on Rule 32.2 is good because it resolves concerns
raided by lenders and others immersing people in ancillary proceedings
unless there is ,a finding that a criminal defendant has an interest in the
property.

Peter Goldberger (CR-021b)
Ardmore, Pennsylvania

Co-Chair, National Association of Criminal Defense Lawyers
L Committee on Rules of Procedure

February 15, 1998
The NACDL is adamantly opposed to the continuing efforts to

abolish the right to jury trial on government claims for criminal forfeiture,
and to undermine procedural rights associated with such claims. The
NACDL states that the proposed amendment is "undemocratic,
disrespectful of our legal culture and history, and flawed in numerous
particulars." The NACDL contends that the proposal appears to breach
the Rules Enabling Act wall between procedural reform and substantive
rights. It recommends that the Advisory Committee reject the proposed
rule changes almost completely. The NACDL states that there is no good
reason to abolish the historically-grounded right to a jury trial in criminal
forfeiture allegations and that such practice is unconstitutional, despite the
Supreme Court's decision in Libretti v. United States, 516 U.S. 29 (1995).
The NACDL notes that the right to jury trial in criminal forfeiture cases
was not the formal question presented to the court in that case and it
maintains that eliminating juries will not streamline the process. It also
suggests that juries will not be confused by varying standards of proof if
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the standard "beyond a reasonable doubt" is carried over into forfeiture
proceedings. The organization contends that the jury's collective
conscience should be preserved, allowing it to protect the citizens from
overreaching prosecutors. It states that it believes the proposed reform has
nothing to do with procedural reform, but everything to do with the desire
to punish and the desire to win.

The NACDL also maintains that the proposed amendment to Rule
3 2.2(b) would eliminate the requirement of 3 1(e) requiring a fact-finder to
determine the extent of the interest or property subject to forfeiture. The
NACDL states that the proposed changes to 32.2(a) would "further
devastate the fairness of the criminal forfeiture process by destroying" the
grand jury's and trial jury's respective functions. The NACDL urges the
Committee to clarify, despite contrary judicial decisions, that "only
property or interests in property specifically named in the indictment may
be forfeited criminally." IThe NACDL writes that Proposed Rule 32.2(f)
should safeguard the, defendant's and interested third parties' rights to be
heard on the issue. FJ

The NACDL states that the creation of rules to ensure fairness in
ancillary forfeiture proceedings is an excellent idea. It notes that the K
rights of "third parties" should not be less than the rights of anyone
making a claim in a civil forfeiture proceeding. The NACDL attached a
copy of Petitioner's Brief in Libretti v. United States.

Federal Magistrate Judges Association (CR-024)
Hon. Tommy Miller, President
United States Magistrate Judge
February 2, 1998

The Association supports the adoption of new Rule 32.2. It notes
that adoption of Rule 32.2 would effectively repeal the "statutory" right in
Rule 31(e) to a jury trial for forfeitures but that the rule is a sensible and
cost-effective procedure to resolve criminal forfeiture procedures.

Summary of Testimony--Original Rule 32.2

Mr. Bo Edwards
Mr. David Smith
National Association of Criminal Defense Lawyers

The witnesses expressed strong opposition to the proposed new L
Rule. Their chief objection centered on the fact that the new rule removes
the right of jury to decide whether the defendant should forfeit any

77<.
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property. That right, they said, was not abrogated by the Supreme Court's
decision in Libretti; the issue of whether a jury trial was not available in a
forfeiture proceeding was not even briefed by the parties in that case.
Even assuming that the right to jury is not constitutionally required, they
urged the Committee to nonetheless retain that right under the Rules of
Procedure. Doing so, they argued, would recognize the value that
Americans place on property rights. They also objected to the summary
procedures for making forfeiture proceedings and the possibility that the
property rights of innocent third parties would not be adequately
protected.

Mr. Steff Casella
Department of Justice

Mr. Casella responded to the testimony of the witnesses
representing the NADCL and pointed out that the Supreme Court in
Libretti did clearly say that forfeiture proceedings are a part of sentencing.
Based upon that view, the Department of Justice believed that the rule was
consistent with existing practice and the constitution. He noted that the
rights of third parties would be as protected as they currently are under
statutory schemes for determining their interests in "ancillary
proceedings."

GAP Report--Original Rule 32.2

The Committee amended the rule to clarify several key points.
First, subdivision (b) was redrafted to make it clear that if no third party
files a petition to assert property rights, the trial court must determine
whether the defendant has an interest in the property to be forfeited and
the extent of that interest. As published, the rule would have permitted the
trial judge to order the defendant to forfeit the property in its entirety if no
third party filed a claim.

Second, Rule 32.2(c)(4) was added to make it clear that the
ancilllar, proceeding is not a part of sentencing.

Third, the Committee clarified the procedures to be used if the
government (1) discovers property subject to forfeiture after the court has
entered an order of forfeiture and (2) seeks the forfeiture of "substitute"
property under a statute authorizing such substitution.
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U.S& Department of Justice

K Cimindl Division

Wachng*=, D.C. 20PA

E

October 28, 1998

Professor David A. Schlueter
St. Mary's University School of Law
One Camino Santa Maria
San Antonio, Texas 78228-8602

L
Dear Dave:

Enclosed please find a redraft of Rule 32.2 that
incorporates the changes made by the Advisory Committee last
week, and endeavors to include as many of the changes suggested
by the Style Subcommittee as possible. For example, we have
included all the "musts" notwithstanding our preference for "may"
and "shall" and despite our doubts whether the Supreme Court will

r countenance the use of "must" on an other than comprehensive
basis throughout the Federal Rules of Criminal Procedure.

we rejected many of the style changes as inconsistent with
actions taken by the Advisory Committee, or because they would
inadvertently make substantive changes to the Rule adopted by the
Committee. Indeed, the changes made by the Style Subcommittee
version are so extensive that, if included in the proposed Rule,

, we could no longer support it. You and the Chairman may wish to
communicate with the Style Subcommittee before the Standing
CoHmmittee meeting. If furthelr restyling is required, we would ber . available to meet with the Style Subcommittee to make sure that

L no inadvertent substantive changes result from the .restyling ---
unfortunately a probable outcome otherwise given the complexity
and highly specialized nature of the subject, matter.

For example, the Style Subcommittee uniformly omitted the
language "under the applicable statute"' or "in ac -3rdance with
the applicable statute," apparently because it thought the
language mere surplusage. It is not. In subdivision (a), for
instance, the quoted words are needed to avoid allowing the
government, without tr'acking the statute, to state merely "the

L gogvernment plans to seek forfeiture in this case.", Later on, in
subdivision (b), the quoted words are crucial because they embody

L
r
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an important concept - namely that the standard contained in the
applicable statute will control the government's burden in
establishing that the property is the defendant's. You may recall
that this addition was crucial to Professor Stith's support of
the Rule..

The following summarizes the reasoning underlying our
rejection of certain proposed Style changes, and may be useful in 5J
persuading members of the Style Subcommittee not to pursue the
changes further without consultation with our Committee. 2

1. In (a), the Advisory Committee approved the language L
"contains notice." ",Adequately informs' - the Style
Subcommittee's alternative formulation - is arguably different so
'was not included.

2. In (b)ll), in an apparent effort to condense the Rule,
the Style Subcmnittee proposed to lump into the nexus E
determination both money judgment and specific property
forfeiture cases. This makes a substantive change in the
proposal. The nexus determination doesn't apply to money
judgment cases. A money judgment is available whether or not the
government can establish a nexus between the offense and any
particular property. V

3. Likewise in (b) (1), the re-styled version would have made
two other substantive changes. First, it would have dropped the _
language for, if forfeiture is contested," which we had included
directly in response to a comment from a member of the Standing 4
Committee who thought the former Rule was not clear on when the
court could hold a hearing to take additional evidence. The
Advisory Committee approved the quoted phrase as a useful
clarification. Consequently we retained it. Second, the re-
styled version would have authorized a post-verdict hearing to
adduce additional information only f{iun the case of specific
property.' The possibility of a hearing is, however, appropriate
both for specific property and money judgment cases, as provided
in the Rule apprbved by the Advisory Committee.

4. Also in (b) (1 ), the- re-styled version would have
stricken the phrase ~including any written plea agreement,"
presumably because it was thought to be clear that the plea E
agreement was part of the "record." While one would hope this is
so, our forfeiture attorneys emphasized the practical importance
of having the Rule recognize that the plea agreement often
includes acknowledgment of the facts that establish the
forfeitability of the property. On this matter, we. are willing
to compromise and thus have bracketed the language 'including any
written plea agreement." We would be amenable to its deletion, K
provided the Note is amended to include a sentence using a
written plea agreement as an illustration of evidence that is

., C~~~~~~~~~~~~~K
p
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L part of the record supporting a determination by the court under
(b) (1).

5. In (b) (2), the Style Subcommittee proposes to delete the
sentence beginning with "Deciding" and to insert the phrase
'subject to a third party's later claim." In our view, while
this may have no substantive effect, a separate sentence is
appropriate here to emphasize the critical point that the
resolution of third party claims - unlike the situation under
present law - must be deferred until the ancillary proceeding.
Accordingly, we have kept a. separate sentence to this effect in

is the Rule.

if 6. In (b) (3), the re-styled version would have deleted the
L adjective "reasonably" before 'necessary to preserve". This too

would make a substantive change, since without "reasonably" an
appellate court could conclude that, if it disagreed as a matter

I of law as to what was "necessary" it must reverse, whereas the
L '"reasonably necessary" standard requires affirmance if the

appellate court concludes that a reasonable person could find
(even if the appellate cour:t judges did not), that the conditionL,., imposed by the trial court to preserve the property was
necessary.

7. In (b) (4), the Advisory Committee determined to begin the
paragraph with "Upon request" and to add at the appropriate place
the phrase "committed by the defendants as an important
clarification (see below). The enclosed draft therefore embodiesId those changes, rather than the formulation suggested by the Style
Subconmmittee.

[7 .8 In (c) (1) (B), the Style Subcommittee revision would not
capture the important concept that discovery should take place
only after the court has denied any motion to dismiss.

L Otherwise, defendants may assert a right to discovery while the
L ggovernment's motion to dismiss for lack of standing is pending.

9. In (c) (2), the re-styled version would strike " (or any
L combination of defendants)." This would make a substantive

change. The quoted phrase is needed to assure that the court
K does not have to determine which of multiple defendants convicted
L in the case has an interest in the property (e.g. if each claims

it- is the other' s). Because the Advisory Committee determined
that the proposal should be clear that the "defendants" referred
to must have been convicted in that case, our enclosed re-draft
includes that clarification.

10. Also in (c) (2), the proposed revision of the Style
Subcommittee would make a substantive change that is inconsistent
with the underlying statute. The re-styled version would permit

L

L
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the court to enter a wholly new "final order of forfeiture." But r
the underlying statute, 21 U.S.C. 853(n) (6), requires the court
to "amend the order of forfeiture (to account for third- party
rights].- Thus, we have retained the language in the draft [
approved by the Advisory Committee about '"amending the
preliminary order as necessary.f"

11. Finally, in (e) (1) (t), the restyled version would make LIJ
a substantive change. The right to a jury' trial is inapplicable
under current law not only to cases involving "substitute" G
property but also to cases involving aft'er-located property,
originally ordered to be forfeited. Therefore, our draft retains
the scope of (b) (4) approved by the Advisory Committee.

Sincerely, L
-m

Mary Harkenrider
Roger Pauley iJ

cc: Honorable W. Eugene Davis
David D. Dowd, Jr.

Li
I

ii,
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The rule is amnerded to reflect the creation of new rule 32.2 which
now govemns criminal forfeitre procedures.

Summary of Comments on Rule 32.

The Committee'received no cvomments on the proposed conforming
amendment to Rule 32(d).

GAP Report-Rule 32.

The Committee made no changes to the published draft.

1 32.2. Criminal Forfeiture

2 (a-). iNDICTIENT OR IORMAION. No udwnent of

3 forfeiture mav be entered in a crina progeedg unless the indictment or

4 information aleges that a defendant has an interest in proper that is

5 suect to forfeiture in accordance with the appliable statute.

6 (b? HEARING AND ORDER OFFORFETRE.

7 (1) As soon as pracficable after enterng a ity verdict

8 or accptg a plea of &gilt or nolo contendere on any count inr the

K~
r - - -
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9 indictnent or information for which ce is aeged.

10 the court shall determine what is subject to forfeiture LJ
11 bc auseit is related to te o e ermiima be

12 based on evidence alreadi hcord. incuin any written plea

13 . agreement or on evidence adduced at a post trial hearing. If the

14 propert is subject to forfeiture the couthall enter a preliminavC

15 order directing the forfeiture of whatever interest each defendant

16 may have i the propert. without determining wha that interest is. L17

17 Deciding the extent of each defendant's interest is deferred uil ang 77

18 third party claiming an interest in the prr has petitioned the

19 court to consider the claim. L
20 (2) If no thirdpart peiion as provided in (bW(l) is

21 timely filed the court shall determine whether the property should

22 be forfeited in whole or in partdependin onthe exten of the

23 defendant's interest in the REMert; yw d imon ay be I

24 made at any time before the orderof forfeit- becomes final under

.25 subdivision (c). and myg be based n elrad in the record,.

26 includina wrsubmitted byte

27 iovernment i a motion forery of a final order of forfeiture. the-

28 defendant may not object to __ltr definal order of forfeiture [
29 on the ground that the proe belongs. in wholor inp to a 7
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L 30 co/defendant or a third part. If the court determines that J

31 dnca ol

32 persons wit a legal interest (or in the case of ilegall obtained

33 property, a ss test) in ther y, the court shall eter

434 a fial order forfeitingthe propertM i its entiretv. If the court

35 determinestha t nd anorcg fan ttrad
36 a legal interest (or in ,the case of iea obtained property, a

37 possessorv interest) in onlv a portion ofthe propertv, the court shallK 38 enter a final order forfiting the propenv to the extent of 4be-

q44-
39 -d c's-r.e-defsdaest.

40 ( When the court enters a preiminar order of

41 forfeite the Atorne Gnral seize the propertv subject to

K - 42 forfeiture: conduct any discvervtheCOUlt considers proper in

43 lin d of the property: and commenceF- 44 proceedings consi itenith;any statutory requieent4per j

45 to third-party rht A t i s at any time before

46 sentencmn f the d at c e order of forfeiture

L 47 becoms final as to ffien and/shall be made apart of he

48 sentence anduded iQ the i t The court ray include i

49 the order of eiture whatee conitons are reasonably neceary

50 to preserve the propeyal nding

vajuds ayapaL.
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51 (cM ANCILLRYPOCEEDNG.

52 (1) If as prescnrbed bv statute, a third partv ffies a petton

53 asserin an interest in the forfeited propertv. the court shall L

54 conduct an andliarv proceeing.
A-

55 ( f'The court may consider a motion to dismiss

56 the petition for lack of standing for failure to state a claim K
57 upon which relief can be granted. or for any other 2round.

58 For purposes of the motion, the facts set forth in the

59 petiton are assumed to be true. K
60 If a Rule 322(ccl) motion-to dismiss is

61- C . d d ientmdthe court ma Re-rtmt the gare-s to

62 de__ e conduct discovery in accordance wiffh the Federal Rules of K
63 .Ci7 Procedire to the extent that the court determines such

64 discoey to be necessa or desirable

65 issues before cmdzctin7 ~evidenir hearing. After

66 discovmv ends. Kiter MM maM

67 the

68 e Reo

69 Procedure.

70 (2) After the ancillay proceeding& the court shall enter a

71 fial order of forfeiture amending the preliminars order as necessar

, . . .~~~~~~~~~~
.. e,~~~~~~
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72 to account for the disposition of an tird-part peition.

73 (3) If muliple petitions are filed in the same case, an

74 order dismissing or granting fewer than all of the petitions is not

75 appealable unfil all petitions are resolved, unless the court

776 determines that there is no just reason for delay and directs the

77 entr of final judgment on one or more but fewer than all of the

78 petitions.

79 (4) The ancillary proceeding is not 'considered a part of

80 sentencing.

81 (d! STAY OF FORFEITURE PEDING APPEAL. If the

82 defendant appeals from the conviction or order of forfeiture, the court may

83 stay the order of forfeiture upon terms that the court finds appropriate to

84 ensure that the property remains avalable in case the conviction or order of

85 .. forfeiture is vacated. The stay will not delay the ancilary proceeding or the

86 dete ation ofa tirdparts rights or interests. If the defendants appeal

87 is stil pending when the court tde order of forfeiture

L 88 a 4 to recognize a third party's interest in the propertyo the Court

89 shall amend the order of forfeiture but s refrain from directin the

90 trander of any property or interest to the third part= until the defendants

91 appeal is finaL unless thedeedant consents in wrmn& or on the record. to

92 the taner of the property or interest to the third party.
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93 (e) SUBSEAOUENTLYLOCATEDPROPER1Y SUBSI2IVTE

94 PROPERTY

95 on -The e motion by the gove-mmenmav atanv L
96 time enter an order of forfeiture-or amend an ewstng order of

97 * forfeiture-to include proPerty 0

98 t175 subject to forfeiture under an existing

99 order of forfeiture and was located and identified after that

100 order of forfeiture was entered: or

101 -iiBS is substitute property i ies for 7
102 forfeture under an applicable statute.

103 ff the oe en te

104 the pro= is subject to forfeiture under 4itho- 1

10O5. .ow sh A- cL-~~~~~~~~~
106 a"einter an order forfet the progertv or

107 amend an eMisting prelimnmary orfinal order to include that 7
108 propeMMy

109 -if a third party files a petition withh the court.

110 conduct an anciarV proceeding under subdvsion (c

111 and _

112 - tip if no third party files a petition, enter an

113 order forfeitin the property under subdivion (b)(2'. 7



MINUTES [DRAFT]
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

October 19-20, 1998
Cape Elizabeth, Maine

The Advisory Committee on the Federal Rules of Criminal Procedurel met at Cape
p Elizabeth, Maine on October 19th and 20th, 1998. These minutes reflect the discussion

and actions taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Monday, October 19, 1998. The following persons were present for all or a part of the
Committee's meeting:

Hon. W. Eugene Davis, Chair
Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith
Hon. John M. Roll
Hon. Susan C. Bucklew
Hon. Tommy E. Miller

r Hon. Daniel E. Wathen
Prof. Kate Stith
Mr. Robert C. Josefsberg, Esq.
Mr. Darryl W. Jackson, Esq.

LJ Mr. Henry A. Martin, Esq.
Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal

Division
Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon. Anthony J. Scirica, Chair of the Standing
Committee on Rules of Practice and Procedure; Hon. William Wilson, member of the
Standing Committee and liaison to the Advisory Committee; Professor Daniel
Coquillette, Reporter to the Standing Committee; Mr. John Rabiej and Mr. Mark Shapiro
from the Rules Committee Support Office of the Administrative Office of the United
States Courts; Mr. Daniel Cunningham of the Legislative Affairs Office of the

L Administrative Office; Ms. Laurel Hooper from the Federal Judicial Center; Ms. Nancy
Miller, Judicial Fellow at the Administrative Office; and Ms. Mary Harkenrider and
Stephan Cassella from the Department of Justice. Judge Davis, the Chair, welcomed the
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L
attendees and thanked Judge Marovich for his years of service to the Committee. He also
welcomed the new member, Judge Bucklew. Later in the meeting, Judge Davis presented
a certificate of appreciation to Judge Marovich.

II. APPROVAL OF MINUTES OF OCTOBER 1997 MEETING*

Mr. Josefsberg moved that the Minutes of the Committee's April 1998 meeting in
Washington, D.C., be approved. Following a second by Judge Miller, the motion carried
by a unanimous vote.

III. RULES APPROVED BY SUPREME COURT AND PENDING p
BEFORE CONGRESS

The Reporter informed the Committee that the Supreme Court had approved the
following amendments and that absent any action from Congress, they would become
effective on December 1, 1998:

1. Rule 5.1 (Preliminary Examination; Production of Witness
Statements);

2. Rule 26.2 (Production of Witness Statements; Applicability to
Rule
5.1 Proceedings); I

3. Rule 31 (Verdict; Individual Polling of Jurors); L
4. Rule 33 (New Trial; Time for Filing Motion);
5. Rule 35(b) (Correction or Reduction of Sentence; Changed

Circumstances); and
6. Rule 43 (Presence of Defendant; Presence at Reduction

or Correction of Sentence).

IV. RULES APPROVED BY STANDING COMMITTEE AND JUDICIAL
CONFERENCE AND PENDING BEFORE THE SUPREME COURT

The Reporter informed the Committee that both the Standing Committee and
Judicial Conference had approved and forwarded to the Supreme Court the amendments
to the following rules:

1. Rule 6. Grand Jury (Presence of Interpreters; Return of Indictment);
2. Rule 11. Pleas (Acceptance of Pleas and Agreements, etc.);
3. Rule 24(c). Alternate Jurors (Retention During Deliberations);
4. Rule 30. Instructions (Submission of Requests for Instructions);
5. Rule 54. Application and Exception.

L
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The Standing Committee, however, rejected proposed Rule 32.2, Criminal
Forfeitures. As a result, Judge Davis had withdrawn the following proposed amendments
that would have been conforming changes required by Rule 32.2: Rule 7. The Indictment
and Information (Conforming Amendment); Rule 31. Verdict (Conforming Amendment);
Rule 32. Sentence and Judgment (Conforming Amendment); and Rule 38. Stay of
Execution (Conforming Amendment).

V. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION BY
L ' ADVISORY COMMITTEE*

L A. Rule 10. Arraignment & Rule 43. Presence of Defendant.

Judge Miller briefly explained the background of proposed changes to Rules 10
and 43 that would permit the defendant to waive his or her appearance at the arraignment.
He noted that he and Mr. Martin had agreed on some proposed language in a new (c)(i)
that would make it clear that the defendant's ability to waive an appearance is available
only where he or she is entering a plea of not guilty and that a waiver may not be used
where the defendant, under-Rule 7(b), must appear in open court to waive an indictment
where he has been charged with a criminal information in a felony case.

There was general agreement among the Committee members to the proposed
changes. The Reporter was asked to draft up the proposed language and conforming
amendments for the Committee's April 1999 meeting.

B. Rule 12.2. Notice of Insanity Defense or Expert Testimony of
Defendant's Mental Condition.

The Reporter provided a brief background on the proposed changes to Rule 12.2,
which would make three changes. First, the amendment would require the defendant toL. provide notice of an intent to introduce expert testimony in a capital case sentencing
proceeding. Second, the amendment would authorize the defendant, who had provided
such notice, to under-o a mental examination. And third, the proposed change' would
place some limits on the ability of the government to see the results of that examination
before the penalty phase had begun. The Reporter noted that as a result of the '
Committee's discussion at the'October 1997 meeting, he had conducted some additional

Li research into the questions of the impact of the Rule on the defendant's privilege against
self-incrimination and whether early disclosure should be permitted.

The material is presented here in the order it appeared on the Committee's agenda and not necessarily in
E^ the order it was discussed at the meeting.
L'
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With regard to the self-incrimination issue, the Reporter indicated that the law
seems clear that requiring the defendant to provide notice of an intent to present evidence
of his mental condition does not amount to a waiver of the privilege. And, requiring a
defendant to undergo mental testing as a condition for introducing such evidence does not
violate the privilege. Regarding the issue of disclosure of the report to the government,
the Reporter informed the Committee that the routine practice seems to be that the trial !
court will seal the results of the compelled examination until the penalty phase, of the
trial. He observed, however, that there was support for the position that sealing was not
constitutionally required. Finally, there is support for the proposition that the court need
not wait until the defendant actually introduces evidence of his mental condition before
disclosing the results of the examination to the government. r

Judge Davis commented that in framing the issues, it should be noted that if the
trial judge orders early disclosure, time will be taken for the government to show that no
taint has resulted from that early disclosure. On the other hand, he noted, if the Li
government must wait until sentencing to see, the report for the first time, there will be
delays while the defense and government review the report. C

L~l
Professor Stith observed that the defendant could always waive holding the report,

and Judge Bucklew observed that timing is important in these issues, especially if a jury
is involved. Chief Justice Wathen noted that there are really no good choices in this
situation; the issues must be decided in a short time frame., Judge Roll commented that
mental examination reports include all sorts of information and that the opportunity to
investigate those matters is usually not available.

Mr. Martin stated that federal capital cases are usually high profile cases with a
great deal of psychiatric testing. He noted, however, that during compelled examinations
the defense counsel is not permitted to be present and that that can lead to abuse. He
noted that in many cases the results of the examination are sealed because it is believed Li
that there is no reason to disclose it earlier to the defense. He also observed that when the
defense sees possible rebuttal evidence in the report, it may withdraw the mental health
defense. Finally, he stated that early release to the government could pose dangers and
that there is a risk that the government's knowledge of the results might be used against
the defendant on the merits portion of the co -e. Cl

Mr. Josefsberg observed the defendants are already suspicious of the government
and the early release of the report simply fuels that belief and undermines trust in the
system. He noted that in his experience in State courts, both sides get the results before
sentencing begins and that it does take time to review the report. Ms. Harkenrider
responded that the typical delay in a federal trial is five days. Other Committee members
raised questions about the issue of delay and Judge Marovich urged the Committee to
support changes that speeded up the discovery process. Judge Roll commented that he 7
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would be concerned about the impact of such delays on the jurors, especially in high
L profile cases.

The Committee ultimately voted 9 to 2 to amend the Rule to require the trial court
to seal the results of the mental examination until the penalty phase.

On the issue of when the results should be disclosed earlier to the defense, Mr.
Josefsberg observed that the report might be very beneficial to the defense and in that
instance the defense might wish for the government to see it as well. Where the
defendant is facing the death penalty, he observed, more time should be given to the
defense. Judge Dowd questioned what the States have done on this issue and whether
any States provide for earlier release. Following additional brief discussion the
Committee voted 7 to 4 to amend the Rule to provide that if the trial court provides the
report to the defense earlier than at the penalty phase, the government is entitled to
disclosure as well.

v C. Rule 26. Taking of Testimony.

The Reporter provided background information on the proposed changes to Rule
26, which had originally been proposed by Judge Stotler as a means of conforming the
Rule to Civil Rule 43. The proposed amendment would permit the court to hear
testimony being transmitted from a remote location. The Reporter indicated that in
response to the Committee's questions at the last meeting, he had done some additional
research on the question of whether such an amendment would implicate Confrontation
Clause concerns. He noted that of the few cases dealing with the issue, it seemed clear
that reception of testimony from a remote location does not per se violate the defendant's
right to confrontation. In particular, he noted that a recent decision by Judge Weinstein in
United States v. Gigante, 971 F.3d 755 (E.D.N.Y. 1997) had addressed the issue in some

L detail, and had cited Civil Rule 43 and the accompanying Committee Note.

He further explained that the most recent draft of the proposed amendment stated
no preference for remote transmission over deposition testimony and that the requesting
party must establish compelling reasons for that transmission.

L., The Committee approved the draft by a unanimous vote. The Reporter was asked
to make style changes to the Rule.

D. Rule 30. Instructions.

Judge Davis provided background information on the proposed amendments to
Rule 30. He noted that as published for public comment in 1997, the Rule only addressed
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C
the question of the timing of providing requested instructions. However, after the
comment period ended, the Committee learned that the Civil Rules Committee was
considering broader amendments to the Civil Rule counterpart, Rule 51. At the
suggestion of the Committee, the Reporter had discussed with the Reporter for the Civil
Rules Committee the possibility of coordinating a common rule on the issue. Judge
Dowd added that perhaps the Rule should include a specific provision authorizing or
requiring that the instructions be given before arguments are made. Following additional
brief discussion, the Committee, decided to wait with any further amendments to Rule 30
pending action by the CivilRules Committee.

E. Rule 32. Sentence and Judgment.

Judge Davis reminded the Committee of the request from the Criminal Law
Committee that the Committee consider whether any provision should be made in either a F
national rule or local rules concerning release of presentence and related reports. He also
indicated that he had appointed a subcommittee consisting of Judge Smith (Chair), Chief
Justice Wathen, Mr. Pauley, Ms. Harkenrider, and Mr. Martin. Judge Smith reported that
the subcommittee had conferred on the issue and had concluded that no rule changes
should be made-either in a national or local rule. He added that they believed thartthe
fact that individuals or organizations might seek access to the reports Was not reason P
enough to make them readily available. He also noted that Judge Kazen, Chair of the
Criminal Law Committee, tended to agree with that position. On the motion of Judge 7
Dowd, seconded by Judge Miller, the Committee unanimously approved the
Subcommittee's report that no amendments be made.

F. Rule 32.2. Criminal Forfeiture.

Judge Davis provided a brief overview of the questions that had been raised by the
Standing Committee in rejecting the Committee's proposed Rule 32.2. He noted that one
of the chief concerns focused on the proposed removal of the jury from any forfeiture
decisions at trial. Another concern, he stated, was whether the defendant would be
permitted to offer any evidence at the forfeiture hearing conducted by the judge. Beyond
that, no member of the Standing Committee had voiced any strong concerns about the
remainder of the Rule. Judge Wilson added brief comments which echoed Judge Davis'
assessment.

Judge Dowd (Chair of Subcommittee on Rule 32.2) explained that since the
Standing Committee's meeting in June, the Department of Justice had proposed a number
of revisions to Rule 32.2, with a view toward possibly presenting it to the Standing L
Committee at its January meeting. He briefly noted the changes proposed by the



October 1998 Minutes 7
Advisory Committee on Criminal Rules

Department and observed that although he personally favored removing the jury from the
forfeiture decision, he recognized that there were important reasons for retaining that role.

Mr. Pauley offered reasons for adopting the revised Rule. First, he noted that it
was important to recognize that the forfeiture issue was a sentencing matter and that the
Rule reflected that point. Second, current procedures provide for redundant forfeiture
decisions and can be very time-consuming and may involve complicated decisions under
property law. He noted that under the proposed Rule, the ancillary proceeding would
become the primary locus for determining the rights of any third parties to the property to
be forfeited.

Mr. Stephen Cassella, an Attorney with the Department of Justice, added to Mr.
Pauley's comments and briefly reviewed the current procedures for deciding forfeiture
issues. He noted that the ancillary proceeding is governed by statute and gave a brief
historical overview of how that proceeding had developed. He added that the proposed
Rule would bifurcate the forfeiture proceeding-the first proceeding following the verdict
would determine whether any nexus existed between the property and the offense. In that
proceeding, the parties would be entitled to request that a jury make that determination.
If a third party asserts an interest in that property, the court would conduct an ancillary
proceeding.

Mr. Pauley raised the question of whether the Rule should be republished and
noted that the Standing Committee's concerns had caused the Department of Justice to
rethink its proposal and address the concerns raised by that body. He added that the
Department was still very interested in pursuing the adoption of a clear, single, Rule to
address forfeiture procedures.

Judge Dowd moved that the Committee approve the Department's most recent
draft of Rule.32.2. Mr. Pauley seconded the motion.

In the discussion which followed, Mr. Pauley explained the differences in the
original (the one presented to the Standing Committee) and the revised draft of Rule 32.2
(dated October 13, 1998). He noted that one for the changes was in Subdivision (a)
where the Department proposed that the language being changed to reflect current
caselaw interpreting Rule 7(c) which does not require a substantive allegation that certain
property is subject to forfeiture. The defendant need only receive notice that the
government will be seeking forfeiture under the applicable statute.

He noted that (b)(1) had been revised to clarify that there are different kinds of
forfeiture judgments: forfeiture of specific -assets and money judgments. To the extent
that the case involves forfeiture of specific assets, the court or jury must find a nexus
between the property and the crime for which the defendant has been found guilty.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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U
Under the revised (b)(2), the Rule makes it clear that what is deferred to the

ancillary proceeding is the question of whether any third party has a superior interest in L
the property. Former language regarding what the court should do if no party files a
claim has been moved to (c)(2).

Mr. Pauley noted that (b)(3) had been changed to make it clear that the Attorney
General could designate someone outside the Department to seize the forfeited property. L

The major change, he observed, rested in (b)(4) which retains the right of either
the defendant or the government to request that the jury make the decision whether there
is a nexus between the property and the crime. This provision, he noted, was designed
specifically to address the concerns raised by some members of the Standing Committee.

Next, Mr. Pauley informed the Committee that (c)(l) had been revised to reflect
that no ancillary proceeding is necessary regarding money judgments and that (c)(2) had
been revised to simplify what had appeared at -(b)(2) in the original version. That
provision, he; observed, preserves two tenets of current law: that criminal forfeiture is an
in personem action and that if no third party files a claim to the property, his or her rights
are extinguished. Under the revised language,,if no third party files a claim the court is
not required to determine the extent of the defendant's interest. It is only required to
decide whether the defendant had an interest in the property. K

Finally, Mr. Pauley noted that (e)(1) had been revised to make it clear that the
right to a bifurcated procedure does not apply to forfeiture of substitute assets or to the
addition of newly-discovered property to an existing forfeiture order.

Judge Wilson indicated that the right to jury trial is a broad concern but that other
members of the Standing Committee might approve of the Department's changes.

The ensuing discussion focused first on the issue of procedures for forfeiting L
specific assets" in (b)(2) and its relationship to (c)(2). Mr. Cassella noted that forfeiture

procedures can create complicated issues and that the Rule is intended to simplify the
process by recognizing a presumption that if no third party comes forward, the defendant
is presumed to have an interest in the property. Following additional discussion, the
Committee agreed that any language about presumptive interests should go in the Note
and not in the Rule itself.

Judge Roll raised a question about the proposed change to (a) that would permit
the government to simply provide notice to the defendant in the indictment. Following
brief discussion concerning clarification of the "notice" provision, the Committee voted 6
to 3 to adopt the Department's suggested change in subdivision (a).
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In (b)(4), with regard to the issue of distinguishing money judgments from
forfeiture of specific assets, the Committee voted 7 to 4 to use the term property instead
of "specific assets." And by a vote of 4 to 3, the Committee approved the jury provision
in (b)(4).

The Committee generally discussed the issue of whether to recommend that the
Rule be republished for public comment on the proposed changes. A consensus emerged

L that the changes were in effect largely conforming changes resulting from comments
from the Standing Committee and that the Chair should present the Rule to the Standing
Committee for its determination on whether the changes required additional publication.

Thereafter, the Committee voted unanimously to present the revised Rule to the
{I Standing Committee at its January 1999 meeting.

L G. Rule 43. Presence of Defendant.

7 The Reporter provided a brief overview of the proposed changes to Rule 43 that
LI' would permit the defendant to appear before an initial appearance and arraignment

through teleconferencing. The proposal had been raised in a letter from Judge Fred Biery
r1111_ (W.D. Tex.) recommending that Rule 5 be amended to permit such appearances. TheL Reporter stated that the Committee had published a proposed amendment in 1993 and

1994 that would have accomplished the same result. But the matter was tabled pending
the outcome of an FJC pilot program involving teleconferencing. Judge Roll noted that
although the proposal focused on Rule 5, amendments to Rules 10 and 43 would also be
required. Following further discussion, Judge Davis appointed a subcommittee to study
that matter and report back to the Committee: Judge Roll (Chair), Judge Bucklew, Judge
Miller, and Mr. Pauley.

H. Rules Governing Habeas Corpus Proceedings.

Judge Davis indicated that as a result of its study of the Rules Governing Habeas
Corpus, the Subcommittee consisting of Judge Carnes (Chair), Judge Miller, Mr. Jackson,
Mr. Pauley and Ms. Harkenrider was prepar-d to recommend changes to those Rules.
Judge Miller, speaking on behalf of the Subcommittee in the absence of Judge Carnes,
explained the need for a number of changes to the Rules.

First, it was necessary, he said, that the reference in Rule 6(c), Rules Governing §
2254 cases and Rule 8(c), Rules Governing § 2255 cases contain an outdated reference toL 18 U.S.C. § 3006A(g). The Committee voted unanimously to change the reference to §
3006A.
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Judge Miller also noted that the Subcommittee believed that potential conflicts
created between the time requirements in Civil Rule 81 and the Rules Governing Habeas
Corpus might be best resolved by recommending that the time provisions in Rule 81 be
deleted. Following brief discussion the Committee voted unanimously to so recommend.

With regard to Rule 2(e) in the Rules Governing § 2254 Proceedings and in Rule
2(d) for the Rules Governing § 2255 Proceedings, the Subcommittee recommended that
the word "receives" should be changed to "filed" to bring those rules into conformity with LIJ
Civil Rule 5(e). The Committee voted unanimously to make the change.

Judge Miller next noted that language in Rules 3(b) in the Rules Governing §
2254 Proceedings and § 2255 Proceedings, contains language that conflicts with Rule of
Civil Procedure 5(e) and current practice. As written, Rule 3(b) refers to the clerk filing
the papers when in fact the practice is for the clerk to file the petition and refer it to a
judge for consideration of any defects in the petition. Proposed language to resolve the
problem was presented to the Committee and approved by a unanimous vote.

Regarding Rule 2(c) in the Rules Governing § 2254 Proceedings and in Rule 2(b)
for the Rules Governing § 2255 Proceedings, Judge Miller noted that the Subcommittee
had considered proposing an amendment that would require that a petitioner indicate in
his or her petition whether a previous petition has been filed. He noted that several
magistrate judges had opposed this change and that upon further consideration, the
Subcommittee was withdrawing its proposal.

Turning to Rule 5 in the Rules Governing § 2254 Proceedings and Rule 5(a) for
the Rules Governing § 2255 Proceedings, Judge Miller informed the Committee that the
magistrate judges who had responded to the proposed amendments disfavored the
proposal which would require the government to state in its answer whether other
petitions had been filed and whether or not the petition complied with the statute of F!
limitations. During the ensuing discussion, several Committee members observed that
the proposed changed appeared to be substantive in nature. Others noted that the judge is
capable of reviewing the petition to determine if it complies with the statute. Judge
Miller noted that the proposed amendment was a reaction to provisions in the
Antiterrorism Act. The Committee rejected the proposed amendment by a vote of 4 to 7.

Judge Miller explained the Subcommittee's proposal that Rule 9(b) in the Rules
Governing § 2254 Proceedings and Rule 9(b) for the Rules Governing § 2255
Proceedings be deleted. The subcommittee believed that those provisions, which address V
second or successive petitions, have been superseded by provisions in the Antiterrorism
and Effective Death Penalty Act of 1996. The Committee voted 9 to 0 (1 abstention) to
adopt that recommendation. i
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L
Judge Miller noted that the Reporter had suggested that some consideration be

given to consolidating the Rules Governing § 2254 Proceedings and the Rules Governing
§ 2255 Proceedings. He believed that that was possible and following brief discussion by
the Committee received approval to attempt a consolidation

Finally, he stated that the Subcommittee had recommended that Rule 1 of both
sets of Rules should be amended to reflect that habeas cases filed under § 2241 should be
governed by those Rules. The Committee approved the proposal by a vote of 8 to 0, with
1 abstention.

VI RULES AND PROJECTS PENDING BEFORE STANDING
COMMITTEE AND JUDICIAL CONFERENCE

A. Rules Governing Attorney Conduct.

Dean Coquillette provided background information on the Standing Committee's
k attempt to bring some guidance on what, if any, rules could be adopted regarding attorney

conduct in federal courts. He informed the Committee that a bill was pending before
Congress that would make attorneys for the government subject to State disciplinary rules
and that as a result of that legislation, matters were temporarily on hold to see if any
further action would be required by the Standing Committee.

B. Electronic Filing of Comments on Proposed Rules Changes.

Mr. Rabiej reported that the Rules Committee Support Office was prepared to
receive the public's comments on proposed changes to the Rules through electronic mail.

C Because the Committee has no pending amendments out for comment, it will be some
time before that process is used for Criminal Rules.

C. Status Report of Proposed Restyling of Criminal Rules.

Judge Davis informed the Committee of the pending project to "restyle" the
Criminal Rules. The current plan, he noted, was for the Style Subcommittee of the
Standing Committee to complete its draft of the Rules and present them to the Advisory

F Committee at the first of the year. He noted it might be more efficient to divide the Rules
among two subcommittees and that it would probably be necessary to hold several extra
meetings to finish the project. He also noted that the Reporter had suggested a
breakdown of the assignment of the Rules and that Professor Saltzburg had been retained
by the Rules Committee Support Office to assist the Style Subcommittee in its work. He
expressed concern that the Committee might make unintentional substantive changes to
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the Rules in the process and reminded the Committee that special attention should be paid
to this potential problem.

Judge Davis appointed the following subcommittees to review the style changes:
Subcommittee A: Judge Smith (Chair), Judge Bucklew, Judge Miller, Professor Stith, Mr.
Jackson, Mr. Pauley, and Ms. Harkenrider. Subcommittee B: Judge Dowd (Chair), Judge
Roll, Chief Justice Wathen, Mr. Josefsberg, Mr. Martin, Mr. Pauley, and Ms. C
Harkenrider.

D. Status Report on Legislation Affecting Criminal Rules; Pending
Amendments Affecting Grand Jury Proceedings.

Mr. Dan Cunningham, from the Office of Legislative Affairs, briefed the
Committee on pending legislation that would require action by the Judicial Conference
and possibly the Advisory Committee. The pending legislation would permit defense ij
counsel to attend grand jury proceedings. Following a brief discussion on the issue,
Judge Davis appointed a subcommittee to review the legislation and prepare any
necessary response from the Committee. The Subcommittee consists of Judge Dowd
(Chair), Judge Smith, Mr. Jackson, and Mr. Pauley.

Mr. Cunningham also gave an overview of the function and duties of that office
and noted that Congress' increased interest in the Rules of Criminal Procedure had
resulted in changes to the Rules. He noted that Congress may affect the Rules by first,
directly amending the Rules themselves, second, enacting legislation that affects the
Rules, or directing that a study be conducted on a possible amendment to the Rules, as is
the case with the pending Grand Jury issues. He indicated that the Office has attempted
to persuade Congress to simply send a letter to the Advisory Committees requesting
consideration of possible amendments. Finally, he reviewed a number of recent examples
of where Congress has shown an interest in amending the Rules of Procedure or Rules of
Evidence.

VII. DESIGNATION OF TIME AND PLACE OF NEXT MEETING.

The next meeting of the Committee will be on April 22 and 23, 1999 in
Washington, D.C.

Respectfully Submitted,

David A. Schlueter
Professor of Law
Reporter, Criminal Rules Committee

L
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RE: Report of the Advisory Committee on Evidence Rules

I. Introduction

The Advisory Committee on Evidence Rules met on October 22nd in Washington, D.C.

The Committee held a public hearing on the proposed amendments that are currently released for

public comment--proposals to amend Evidence Rules 103, 404(a), 701, 702, 703, 803(6) and

902. After the public hearing, the Committee convened to consider the comments received at the

hearing as well as other written comments submitted. The Committee reached tentative
agreement on some minor revisions to the text and notes of some of the proposed amendments.
The Committee also considered, and decided not to act on, some proposals to amend other
Evidence Rules. The discussion of these and other matters is summarized in Part III of this
Report, and is more fully set forth in the draft minutes of the October meeting, which are
attached to this Report.

Given the fact that a package of proposed amendments to the Evidence Rules is currently

in the public comment period, the Evidence Rules Committee will present no action items at the
January, 1999 Standing Committee meeting.

L
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II. Action Items K-

No Action Items

No Action Items

III. Information Items F

A. Consideration of Possible Changes to Proposed Amendments
Released for Public Comment.

1. Rule 103

The proposed amendment to Evidence Rule 103 provides: 1) that a party who loses an
advance ruling on evidence need not renew an objection or offer of proof at trial, if the advance L
ruling is definitive; and 2) that if there is a condition precedent to the advance ruling, such as the
pursuit of a certain claim or defense or the testimony of a certain witness, then an appeal cannot
be taken on the ruling unless the condition precedent actually occurs at trial.

In light of the public comment received, the Committee tentatively agreed to change a
citation in the Committee Note to one that more completely described the need to excuse a party
from renewing objections to definitive rulings. The Committee also tentatively agreed with a
public comment suggesting that the Committee Note should be amended to emphasize that an
advance ruling cannot be relied on if the facts and assumptions underlying the trial court's
advance ruling are materially changed at trial.

The second sentence in the proposed amendment, set forth above, would codify the
Supreme Court's ruling in Luce v. United States, and the cases that have extended the logic of
Luce. Academics have submitted comment that has been critical of Luce; they have suggested
that the second sentence of the proposed amendment should be dropped, and the Committee Note
changed to state that the Committee was taking no position on whether Luce should be applied or
extended. After discussion, the Evidence Rules Committee remained in general agreement that L
the Luce principle should remain in the text of the Rule, though some members expressed
concern that extending the Luce principle to all analogous situations might result in some
unintended consequences. The Committee resolved to revisit the question of whether the Luce
language should be retained at its April, 1999 meeting, after the end of the public comment
period.

2. Rule 404(a)

The proposed amendment to Evidence Rule 404(a) provides that if an accused attacks the
victim's character, this opens the door to an attack on a "pertinent" character trait of the accused.
Public comment has raised the concern that the term "pertinent" may be too broad. In a multiple
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count prosecution, the chosen language might permit the prosecution to attack a character trait of

the defendant that is pertinent to a count different from the one on which the defendant attacked

the character of the victim.

In light of the public comment, the Evidence Rules Committee has tentatively agreed that

the word "pertinent" should be replaced with the word "same." Under this proposal, the

prosecution could rebut an attack on the victim's character only with evidence of the same bad

character trait of the defendant. The Committee has also tentatively agreed to add to the

Committee Note a reference to the fact that an accused might introduce a negative character trait

of the victim for a purpose other than to prove that the victim acted in accordance with the

r character trait; this would not open the door to a character attack on the accused.

3. Rule 701

The proposed amendment to Evidence Rule 701 would prohibit lay witness testimony

where the witness is testifying on the basis of specialized knowledge. The goal of the amendment

is to prohibit lay witnesses from testifying on matters that should be governed by the reliability

requirements of Evidence Rule 702. While most public comment on the proposal has been

favorable, some commentators have expressed concern that the amendment might prohibit

testimony from lay witnesses who testify on the basis of ordinary experience, e.g., that a certain

substance was cocaine. The Committee's position is that testimony based on particularized
knowledge that any member of the public could obtain without training or expertise should be

covered by Rule 701, while testimony based on specialized knowledge that is dependent on

special skill or training should be covered by Rule 702. The Committee will consider whether a

stylistic change to the proposal is necessary to clarify this distinction.

4. Rule 702

The proposed amendment to Evidence Rule 702 provides three reliability-based
requirements that all expert testimony must meet: (1) the testimony must be sufficiently based

upon reliable facts or data; (2) the testimony must be the product of reliable principles and
methods; and (3) the principles and methods used by the witness must be applied reliably to the

facts of the case. The public comment received so far is, not surprisingly, divided on the merits

I L of the proposal to amend Rule 702, though most commentary has been quite favorable. A major
intervening development is that the Supreme Court will hear argument on December 7 in Kumho

Tire v. Carmichael, where the issue is whether the Daubert gatekeeping standards apply to the

K testimony of a tire failure expert who testified largely on the basis of experience. The Evidence
Rules Committee will continue to monitor the Kumho case and its effect, if any, on the proposed

r amendment to Rule 702. The Committee has also tentatively agreed to make two minor changes
L to the Committee Note to Rule 702, in order to cite some recent case law and academic

commentary.

3
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5. Rule 703

The proposed amendment to Rule 703 would limit the disclosure to the jury of
information relied on by an expert, where that information is otherwise inadmissible. The
amendment provides that this information cannot be disclosed unless its probative value (in
assisting the jury to weigh the expert's opinion) substantially outweighs the risk of prejudice
(from the juriy's misusing the evidence). The goal of the amendment is to prevent a party from
evading exclusionary rules of evidence through the simple expedient of having an expert rely on
the inadmissible information.

The public comments on Rule 703 have been almost uniformly positive. The Evidence
Rules Committee has tentatively decided to reject suggestions that the text of the Rule be made
more elaborate to specify the probative value and prejudicial effect that the trial judge must
consider. The Evidence Rules generally refer to probative value and prejudicial effect without
elaboration, leaving the balancing of these factors to the discretion of the trialcourt. Moreover,
the Committee Note to the Rule makes clear what the probative value and prejudicial effect are
when the expert relies on information not in evidence. The Committee has also decided to reject
more radical proposals that would prohibit the expert from relying on information not in
evidence, and that would add a new hearsay exception to permit reliable information used by an
expert to be admitted for its truth.

The Committee considered and approved the changes to the text of Evidence Rule 703
suggested by the Style Subcommittee of the Standing Committee. These changes would make the
language of the Rule more direct and concise. The Committee also tentatively agreed to a
stylistic change that would clarify that the Rule presumptively prohibits disclosure of all
information not in evidence that is relied upon by an expert. Finally, the Committee tentatively
agreed to add language to the Committee Note that would indicate that the proponent of the
expert might be permitted to disclose the information not in evidence relied on by the expert, if
the opponent opens the door by attacking the expert's basis.

6. Rules 803(6) and 902

The proposed amendments to Rules 803(6) and 902 are interrelated. The amendment to
Rule 803(6) would permit business records to satisfy the hearsay exception without the
requirement of in-court testimony by a custodian or other qualified witness; such a person would
be permitted to certify that the admissibility requirements of the exception are met. The
amendment to Rule 902 would provide that a business record accompanied by such a E
certification can be self-authenticating. The goal of these amendments is to provide consistency
in the proving up of business records. Current federal law permits proof of foreign business
records in criminal cases by way of certification; but business records in civil cases and domestic Li
business records in criminal cases must still be proven by the testimony of a qualified witness.

4
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The Evidence Rules Committee has tentatively agreed to a stylistic change to proposed

Rules 902(11) and 902(12) that would provide for a more consistent use of the terms

"certification" and "declaration." Under this stylistic revision, each new subdivision would

require that the qualified witness make a "written declaration of the custodian thereof or another

qualified person certifying that the record" meets the requirements of the Rule. The Committee

L also tentatively agreed to a stylistic change that would replace a pronoun with a more definite
term. Finally, the Committee tentatively agreed to add to the Committee, Note a reference to the
statute governing declarations filed in a federal court.

-
B. Other Matters Considered

1. Rule 609

L Evidence Rule 609 provides-that certain convictions are admissible to impeach the
character of a witness if a balancing test is met (subdivision (a)(1)), and that other convictions are

automatically admissible (subdivision (a)(2)). A public comment was received suggesting that

the use of the word "and" between these subdivisions was misleading; the argument was that the

use of the word "and" implies that a conviction must meet the requirements of both subdivisions

to be admissible, when in fact the subdivisions provide independent paths to admissibility.

The Evidence Rules Committee considered this comment and determined that it was not

necessary to amend Rule 609. The use of the word "and" clearly indicates that the provisions are

independent rather than related. That is, both subdivisions provide for admissibility of
convictions if their requirements are met.

L 2. Rule 1101

Evidence Rule 1101 sets forth the actions and proceedings to which the Federal Rules of
Evidence are applicable, and also excludes certain proceedings from the applicability of those
Rules. The Evidence Rules Committee considered whether Evidence Rule 1101 should be

L amended to either exclude certain actions from or include certain actions within the rubric of the
Evidence Rules.

The Committee determined that there are several types of actions in which the courts
have found the Evidence Rules inapplicable, even though the actions are not specifically
excluded under Rule 1101. The Committee also considered whether some of the proceedings
currently excluded from the Rules by Rule 1 101 should remain so.

Ultimately, the Committee concluded that there is no critical need to amend Rule 1101 at

this time. First, the courts have had no problem in exempting certain actions from the Evidence
Rules where the nature of the action warrants it, even if there is no explicit exclusion in Rule
1101. Second, the Committee found that it would not be appropriate to apply the Evidence Rules

- to any proceedings that are currently exempted by Rule 1101.
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3. Privileges

The Evidence Rules Committee once again discussed whether it should attempt to K
propose a codification of the privileges, in light of substantial recent Congressional activity in
this area. Committee members are divided on whether the project would be productive. The
Chair designated a subcommittee to consider whether a proposed codification of the privileges
would be a worthwhile project. The subcommittee will report back to the Evidence Rules
Committee at the April, 1999 meeting.

L

4. Rule 902(6)

L
Evidence Rule 902(6) provides that "[p]rinted materials purporting to be newspapers or

periodicals" are self-authenticating. The Evidence Rules Committee has determined that the Rule
may not cover news wire reports that do not subsequently appear in print articles, such as
electronic stock market reports. The Committee resolved to consider this matter in the future,
should another package of amendments to the Evidence Rules be deemed necessary.

C. Outmoded or Misleading Advisory Committee Notes

The Evidence Rules Committee has engaged in a two-year long project to identify those
original Advisory Committee Notes that may be misleading because they comment on a version
of the Rule that was either rejected or substantially changed by Congress. The culmination of the
project was a report by the Committee's Reporter, setting forth the problematic Notes and
providing editorial comment that can be used by publishers to alert the reader that the Note is
commenting on a Rule different from that actually enacted.

The Reporter's report has been published as a pamphlet by the Federal Judicial Center.
The pamphlet has been distributed to all Federal judges, all publishers of the Federal Rules ofL
Evidence, and other interested parties. The report has also been published in the supplement to
Wright and Miller's treatise on federal courts, and will soon be published in Federal Rules l
Decisions. J

IV. Minutes of the October 1998 Meeting V
The Reporter's draft of the minutes of the Evidence Rules Committee's October 1998

meeting are attached to this report. These minutes have not yet been approved by the Evidence
Rules Committee.

Attachment:

Draft Minutes
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Advisory Committee on Evidence Rules

L Draft Minutes of the Meeting of October 22, 1998

Washington, D.C.

The Advisory Committee on the Federal Rules of Evidence met on October 22, 1998, in

L the Judicial Conference Center of the Thurgood Marshall Building in Washington, D.C.

The following members of the Committee were present:

Hon. Fern M. Smith, Chair
Hon. David C. Norton

K Hon. Milton I. Shadur
Hon. Jerry E. Smith
Hon. James T. Turner

LI >Hon. Jeffrey L. Amestoy
Professor Kenneth S. Broun
Mary F. Harkenrider, Esq.
Gregory P. Joseph, Esq.
Frederic F. Kay, Esq.
David S. Maring, Esq.
Professor Daniel J. Capra, Reporter

Also present were:

Hon. Anthony J. Scirica, Chair of the Standing Committee on
Rules of Practice and Procedure

L Hon. Frank W. Bullock, Jr., Liaison to the Standing Committee on
Rules of Practice and Procedure

Hon. David S. Doty, Liaison to the Civil Rules Committee
Hon. David D. Dowd, Liaison to the Criminal Rules Committee
Professor Daniel R. Coquillette, Reporter, Standing Committee on

L Rules of Practice and Procedure
Professor Leo Whinery, Reporter, Uniform Rules of Evidence

Drafting Committee
Hon. James K. Robinson, Justice Department
Roger Pauley, Esq., Justice Department

Professor Stephen A. Saltzburg, American Bar Association Representative

K John K. Rabiej, Esq., Chief, Rules Committee Support Office
Joe Cecil, Esq., Federal Judicial Center
Joseph Spaniol, Esq.
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Opening Business

The Chair opened the meeting by welcoming two new members, Chief Justice Jeffrey
Amestoy and David Maring. The Chair then asked for approval of the minutes of the April 1998
meeting. These minutes were unanimously approved.

The Chair reported on actions taken at the June 1998 Standing Committee meeting. The
Standing Committee approved the Evidence Rules Committee's proposed amendments to Rules
701, 702, and 703 to be released for public comment. The proposed amendments to Evidence lT
Rules 103, 404(a), 803(6), and 902 had been approved for release for public comment at a
previous meeting of the Standing Committee. The Chair recommended that Committee members 71
read the minutes of the Standing Committee meeting, as the minutes give a comprehensive
account of all of the cutting edge issues that the Standing Committee is considering.

Public Hearing on Rules Released for Public Comment

The first part of the Evidence Rules Committee meeting was devoted to a public hearing
on the Rules that have been released for public comment. The following members of the public
gave testimony and engaged in dialogue with the Committee members.

1. Professor James Duane, Regent Law School (Rule 103)-Suggesting changes to the
Committee Note to Rule 103, and deletion of the Rule's codification of Luce v. United States and
its progeny. L

2. Roy Katriel, Esq., American University Evidence Project (Rule 702)-Suggesting 7
separation of qualification and reliability standards, and articulation of the standard of proof in L
the text of the Rule.

3. Libretta Porta, Esq., American University Evidence Project (Rule 703)-Suggesting
that the Rule be amended to prohibit an expert from relying on inadmissible information, and that
a new hearsay exception be added for reliable information used by an expert. F

4. Gerson Smoger, Esq., American Trial Lawyers Association (Rule 702)-Opposing the
proposed amendment.

5. Professor Laird Kirkpatrick University of Oregon Law School (Rules 103, 404, 701,
702, 703, 902)-Supporting Rule 103 but suggesting deletion of Rule 103's codification of Luce
and its progeny; suggesting narrowing of character evidence that can be offered as rebuttal under
the proposed amendment to Rule 404 and a change to the Committee Note; opposing proposed
Rule 701; opposing proposed Rule 702; supporting but suggesting clarifying language for
proposed Rule 703; generally supporting the proposed amendments to Rules 803(6) and 902.
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6. Professor Richard Friedman, University of Michigan- Law School (Rules 103, 404,

701, 702, 703, 902)-Suggesting deletion of Rule 103's codification of Luce and its progeny;

suggesting narrowing of character evidence that can be offered as rebuttal under the proposed

amendment to Rule 404; opposing proposed Rule 701; opposing proposed Rule 702; suggesting

F clarifying language for proposed Rule 703; generally supporting the proposed amendment to

Rules 803(6) and 902.

7. Stephen Morrison, Esq., Lawyers for Civil Justice (Rules 701, 702, 703)-Strongly

L supporting the proposed amendments to Rules 701, 702, and 703.

Committee Meeting

After the public hearing was concluded, the Committee met to discuss the public

comments received both at the hearing and in writing. The Committee also discussed a public

comment received concerning the need to amend another Evidence Rule. The discussion of the

public comments and the specific rules was not intended to lead to definitive conclusions,
because the public comment period is continuing and the Committee looks forward to receiving

further suggestions and comments from members of the public. The Committee decided on a

tentative basis, however, that certain changes to the proposals might be made in light of some of

the public comments.

Rule 103

The Committee considered the public comments received to date on the proposed

amendment to Rule 103. One comment suggested that a citation in the Committee Note might be

misleading and that a different citation might be more illustrative of why objections to definitive

advance rulings need not be renewed. The Committee tentatively agreed to replace the current

L citation with the suggested one. Another comment suggested that the Committee Note should be
amended to emphasize that an advance ruling cannot be relied on if the facts and assumptions
underlying the trial court's advance ruling are materially changed at trial. The Committee
tentatively agreed to address this matter in the Committee Note.

Each of the three public comments received on the proposed amendment (all from law

i professors) recommend that the language in the proposal codifying Luce v. United States and its
progeny should be dropped. None of the commentators seriously suggest that the Rule should be

amended to overrule Luce-thereby allowing a party to appeal from an adverse advance ruling

L. even if the ruling is dependent on a trial event that never actually occurs. Rather, the
commentators suggest that the second sentence of the proposed amendment should be dropped,

and the Committee Note changed to state that the Committee was taking no position on whether
Luce should be applied or extended.

The Committee engaged in an extensive discussion on whether the Luce rule should be

dropped from the text of the proposed amendment. Some members thought, as they had when the
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issue was previously discussed, that failing to include any reference to Luce in the text of the
Rule might lead to the misconception that the Luce rule had been abrogated. Others noted that
the Luce rule has never been questioned by the federal courts and indeed has been extended to
comparable situations, e.g., prohibiting a criminal defendant from appealing a ruling that would
admit evidence if the defendant pursued a certain defense, where the defendant never pursued
that defense at trial. &

The Committee agreed to revisit the question of whether the Luce language should be
retained at its April 1999 meeting, after the end of the public comment period. No motion was l
made to tentatively change the proposal at this point.

Rule 404(a) LJ

The proposed amendment to Rule 404(a) provides that if an accused attacks the victim's L
character, this opens the door to an attack on a "pertinent" character trait of the accused. Two
members of the public, both law professors, commented that the term "pertinent" is too broad.
For example, in a criminal prosecution with multiple counts, a defendant who chose to attack the
victim's character in a defense of one count would open himself up to an attack on a character
trait that would be pertinent to a completely unrelated count.

After discussion, the Committee agreed in principle and on a tentative basis that the term
"pertinent" was too broad. The Committee tentatively agreed that the word "pertinent" should be C

replaced with the word "same." Under this proposal, the prosecution could rebut an attack on the L
victim's character only with evidence of the same bad character trait of the defendant. Some
concern was expressed that the use of the word "same" might unduly narrow the prosecution's
ability to rebut an attack on the victim's character. The Committee agreed to consider any cases
or hypotheticals brought to its attention that might indicate that the prosecution's rebuttal power
would have to be broader.

Another public comment suggested that the Committee Note add a reference to the fact
that an accused might introduce a negative character trait of the victim for a purpose other than to
prove that the victim acted in accordance with the character trait. For example, an accused in a
self-defense case might introduce the victim's reputation for violence to show that the accused
was aware of that reputation and acted accordingly. In such a case, the door would not be opened
to a character attack on the defendant. The Committee tentatively agreed that the Committee
Note should be amended in accordance with the suggested comment.

Rule 701 p
Two public comments expressed concern that the proposed Rule's prohibition of lay

testimony based on specialized knowledge would result in a change of practice. The
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commentators contended, for example, that under the proposal a witness who would testify that a

certain substance was drugs would have to be qualified and disclosed as an expert.

L
The Committee considered whether the proposed amendment might have to be changed

rII in light of these public comments. Some members believed that there are two different kinds of

L specialized knowledge that a witness might use. One type of knowledge is specialized in the

sense that not everyone has it, but it is nonetheless something that one needs no training or

expertise to attain. Examples include testimony that certain activity occurs on a corner, or that a

L certain substance is a drug. Another kind of specialized knowledge is that which is beyond
common experience, and which requires experience and training to obtain. Examples are

F testimony that a product failed due to metal fatigue, or that coconspirators were speaking in code.

Several Committee members expressed the opinion that testimony based on particularized

knowledge that any member of the public could obtain without training or expertise should be

covered by Rule 701, while testimony based on specialized knowledge that is dependent on

special skill or training should be covered by Rule 702. Many members thought that this

distinction was already made by the proposed amendment to Rule 70 1, while others thought that
a stylistic change might be made to the text to make it more clear that testimony based on

common but particularized knowledge is covered by Rule 701 rather than Rule 702. One

possibility, considered was to state specifically in the Rule that if testimony is expert testimony

within the meaning of Rule 702, then it cannot be admitted under Rule 701. The Committee

agreed to revisit the possibility of a stylistic change to Rule 701 atthe April 1999 meeting, and to

L 0 consider new proposals in light of any intervening public comment.

Finally, the Committee considered the suggestion of the Style Subcommittee of the

Standing Committee to change the title of Rule 701 so as to refer to witnesses in the singular

rather than the plural. It was pointed out, however, that someone searching for the rule would

probably be considering the question of witnesses in the plural sense rather than the singular.

L Moreover, if the title is to be changed, it should be changed in such a way as to indicate that the

Rule governs not witnesses but testimony. For these reasons, the Committee decided not to adopt

the Style Subcommittee's suggestion at this time.

Rule 702

The public comment received so far is, not surprisingly, divided on the merits of the

proposal to amend Rule 702. A major intervening development is that the Supreme Court has

granted certiorari in Kumho Tire v. Carmichael, where the issue is whether the Daubert

gatekeeping standards apply to the testimony of a tire failure expert who testified largely on the

basis of experience. The Committee agreed that the result in Kumho could affect the viability of

L the proposed amendment to Rule 702. But it also agreed that it was premature to reconsider the
Rule at this point, since the Supreme-Court will not hear argument on the case until December.
Several Committee members expressed the hope that the Supreme Court would decide Kumho

L before the April 1999 meeting, so that the Committee would have the opportunity to incorporate
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the case into the proposed amendment to Rule 702, before that proposal is submitted to the
Standing Committee.

The Committee considered the suggestion of the Style Subcommittee to amend the title of
Rule 702 in the same manner as the proposed amendment to Rule 701. For the same reasons, the r
Committee decided not to adopt the Style Subcommittee's suggestion at this time. L

One public comment suggested that the proposed amendment to Rule 702 might end up
excluding the testimony of experts who purport to educate the factfinder on general background
principles only, and who make no attempt to apply their expertise to the facts of the case. The
proposed amendment requires that "the witness has applied the principles and methods reliably to
the facts of the case." The Committee concluded that this language would not require exclusion S

of an expert who educates the jury on general principles. Such an expert will have applied the
principles and methods reliably to the facts of the case if the testimony fits the facts. The
Committee tentatively agreed, however, to amend the. Advisory Committee Note to address this
question.

The Committee considered and rejected a suggestion from a member of the public that
the Rule focus only on the "case-specific" facts or data that are relied upon by the expert. The
Committee unanimously concluded that the expert's reliance on any fact, whether or not case-
specific, is a matter for scrutiny by the trial court. The Committee also considered and rejected a
suggestion from a member of the public that the Committee Note be amended to provide more
elaboration of the distinction between Rules 702 and 703. The Committee concluded that the
distinction was already well set forth in the Committee Note.

Finally, the Committee tentatively agreed to make two minor changes to the Committee
Note to Rule 702, in order to cite some recent case law and academic commentary.

Rule 703

The public comments on Rule 703 have been almost uniformly positive. Two
commentators agreed with the Rule but suggested that language might be added to elaborate on
why information relied on by an expert might be probative even though it is not in evidence, and
why it might be prejudicial. The Committee considered these comments, and tentatively
concluded that it was unnecessary to provide this elaboration in the text of the Rule. The
Evidence Rules generally refer to probative value and prejudicial effect without elaboration,
leaving the balancing of these factors to the discretion of the trial court. Moreover, the
Committee Note to the Rule makes clear what the probative value and prejudicial effect are when
the expert relies on information not in evidence.

One public commentator proposed that Rule 703 should be amended to prohibit the
expert from relying on information not in evidence, and that a new hearsay exception be added to
permit reliable information used by an expert to be admitted for its truth. The Committee L
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considered and rejected these suggestions. Committee members noted that the proposal was in

one sense too narrow, because it only dealt with hearsay information relied on by an expert, when

in reality an expert might use a wide variety of information not in evidence, e.g., character

evidence and subsequent remedial measures. On the other hand, the proposal was too broad,

C because it could permit dubious hearsay to be considered for its truth.

The Committee considered and tentatively approved the changes to the text of the Rule

suggested by the Style Subcommittee of the Standing Committee. These changes would make the

language of the Rule more direct and concise. The Committee also tentatively agreed to a

stylistic change that would clarify that the Rule covers all information not in evidence that is

relied upon by an expert.

The Committee tentatively agreed to add language to the Committee Note that would

indicate that the proponent of the expert might be permitted to disclose the information not in

evidence relied on by the expert, if the opponent opens the door by attacking the expert's basis.

7 Finally, the Committee considered and rejected a proposal that the Committee Note be

L amended to add a laundry list of factors that a trial court might use in assessing the probative

value and prejudicial effect of information not in evidence that is relied upon by an expert. The

Committee agreed that these matters should be left to the discretion of the trial judge.

Rule 902

The Chair suggested that a stylistic change to proposed Rules 902(11) and 902(12) might

be considered in order to provide for a more consistent use of the terms "certification" and
"declaration." The Committee tentatively agreed to a stylistic change in each subdivision

requiring that the qualified witness make a "written declaration of the custodian thereof or

another qualified person certifying that the record" meets the requirements of the Rule. The

Committee also tentatively agreed to a stylistic change that would replace a pronoun with a more

definite term. Finally, the Committee tentatively agreed to add to the Committee Note a reference

to the statute governing declarations filed in a federal court.

The Committee rejected a suggestion from a member of the public that the reference to

admissibility under Rule 803(6) be deleted from the proposed amendment to Rule 902. The

sense of the Committee was that records offered as self-authenticating under proposed Rules

A 902(11) and (12) would have to meet the admissibility requirements of Rule 803(6).

Rule 609

Evidence Rule 609 provides that certain convictions are admissible to impeach the
character of a witness if a balancing test is met (subdivision (a)(l)), and that other convictions are

automatically admissible (subdivision (a)(2)). A public comment was received suggesting that

L. the use of the word "and" between these subdivisions was misleading; the argument was that the
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use of the word "and" implies that a conviction must meet the requirements of both subdivisions
to be admissible, when in fact the subdivisions provide independent paths to admissibility.

The Committee considered this comment and determined that it was not necessary to
amend Rule 609. The use of the word "and" clearly indicates that the provisions are independent r
rather than related-i.e., that both subdivisions provide for admissibility of convictions if their
requirements are met.

Rule 1101

At the April 1998 meeting, the Reporter was directed to prepare a memorandum
describing the types of actions in which the Federal Rules do not apply. Then the Committee k6
would consider whether it would be appropriate to amend Rule 1101 to either exclude certain
actions from or include certain actions within the rubric of the Evidence Rules.

The Reporter submitted a memorandum indicating that there are several types of actions
in which the courts have found the Evidence Rules inapplicable, even though the actions are not
specifically excluded under Rule 1101. For example, the Evidence Rules are not applicable in
suppression hearings, even though Rule 1101 does not specifically exempt them.

After considering the Reporter's memorandum, the Committee concluded that while Rule
1101 is not comprehensive, there is no need to amend it; the courts have had no problem in
exempting certain actions from the Evidence Rules where the nature of the action warrants it.
The Committee also concluded that it would not be appropriate to amend the Rule to apply the
Evidence Rules to any actions that are currently exempted by Rule 1101. For example, it makes
no sense to extend the Evidence Rules to grand jury proceedings, which are ex parte and
necessarily less rigid than a trial court proceeding.

Privileges

The Committee once again discussed whether it should attempt to propose a codification _

of the privileges. The issue was considered again in light of Congressional activity. Congress
recently passed a tax preparer privilege, and there are bills pending in Congress that would
establish a parent-child privilege, a secret service privilege, and others. K

Some Committee members expressed concern that recommending a set of privilege rules
to Congress might spur even further piecemeal Congressional activity. Unlike other Evidence K
Rules, rules of privilege are not self-executing; they have to be passed by Congress. Other
Committee members thought that the Committee might do a useful service in attempting to set
forth rules embracing the current common law of privilege, even if those rules are never even C

submitted to Congress.

C8
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LI The Chair designated Greg Joseph and the Reporter to consider whether a proposed

codification of the privileges would be a worthwhile project. They will report back to the
Committee at the April 1999 meeting.

Rule 902(6)

Evidence Rule 902(6) provides that "[p]rinted materials purporting to be newspapers or
periodicals" are self-authenticating. A Committee member pointed out that the Rule may not
cover news wire reports that do not subsequently appear in print articles, such as electronic stock
market reports. After discussion, the Committee resolved to consider this matter in the future,
should another package of amendments to the Evidence Rules be deemed necessary.

Attorney Conduct Rules

L
Professor Coquillette informed the Committee that an ad hoc committee will soon meet

to consider the draft of the attorney conduct rules. The ad hoc committee is composed of
L members of each of the Advisory Committees, two members of the Standing Committee,

Professor Coquillette, and liaisons from the Committees on Federal/State Jurisdiction and Court

Administration and Case Management. The ad hoc committee will proceed slowly so as not to
L get ahead of several developments that will affect the viability of any proposed attorney conduct

rules for the federal courts. Among these developments are: the legislation recently passed in
Congress that requires federal prosecutors to abide by state ethics rules; the ABA Ethics 2000

L project; and the negotiations between the Justice Department and the Conference of Chief
Justices concerning the proposed Rule 4.2.

Professor Coquillette expressed his thanks to the Evidence Rules Committee for the
substantial work that it has already done on the Attorney Conduct Rules. The Evidence Rules
Committee has provided a detailed list of suggestions as to how the proposed Attorney Conduct
Rules and commentary can be improved, and these suggestions have been incorporated into the
latest working draft of the Rules.

Uniform Rules

L Professor Whinery, the Reporter for the Uniform Rules of Evidence Drafting Committee,
reported on developments in the Uniform Rules project. The first reading of the working draft

7 occurred this summer at the national meeting of the Uniform Laws Commissioners. The Uniform

L Rules Committee has generally followed the Federal Rules of Evidence, but Professor Whinery
noted that there are some marked differences. For example, Proposed Uniform Rule 702
establishes a presumption of admissibility for expert testimony that passes the Frye test, and a

EL presumption of inadmissibility for expert testimony that does not. Then the Rule provides a
number of factors that would be relevant to overcoming the presumption one way or another.

9



Professor Whinery noted that the working relationship that has been established between
the Uniform Rules Drafting Committee and the Evidence Rules Committee has been most
salutary and will continue in the future. V

Next Meeting
th

The next meeting of the Evidence Rules Committee is scheduled for April 12 th and 13th,
1999, in New York City.

Li

The meeting was adjourned at 5 p.m., Thursday, October 22nd.

Respectfully submitted,

L
Daniel J. Capra
Reed Professor of Law

LJ

L0
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L -The Honorable Alicemarie H. Stotler
Chair, Committee on Rules ofr Practice and Procedure
United States District Court
United States Courthouse
751 West Santa Ana Boulevard
Santa Ana, CA 92701

Dear Judge Stotler:

I am writing to request the assistance of the Committee on

Rules of Practice and Procedure in a project initiated by the

L Committee on Codes of Conduct to improve the judiciary's system of
recusal. The Codes Committee plans to undertake a number of

initiatives in this area. One particular initiative is to considerL -appropriate revisions to the federal rules in order to ensure that

judges receive timely and, where necessary, updated information
about the corporate interconnections of parties before them. We

hope to enlist your assistance in this latter effort.

By way of background, I am enclosing-a copy of the Codes
; Committee's September 1998 report to the Judicial Conference. As

the report describes, a series of news articles published in April
of this year focused our attention on judges' recusal obligations.
The articles addressed two main issues: (1) alleged participationEl by some judges in cases involving parties in which the judges (or
close family members) owned a financial interest; and (2) asserted

difficulties in gaining access to judges' financial disclosure

F reports, which might reveal judges' financial interests in parties
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before them. This Committee has significant authority in the first r
of these areas and has been examining steps that can be taken 

by

the Committee and the judiciary to assist judges in meeting 
their

recusal obligations. '

Under Canon 3C(l) (c) of the Code of Conduct for United States

Judges and 28 U.S.C. § 455, judges are required to disqualify

themselves when they (or certain close relatives) have a financial

interest in a party. To meet this obligation, judges must have

accurate and complete financial information about the parties

before them. The Committee is examining various methods to assist

judges in identifying financial interests that necessitate recusal.

One important element is ensuring that judges are aware of any

corporate interconnections in their financial holdings. K
As you know, Rule 26.1 of the Federal Rules of Appellate

Procedure requires non-governmental corporate parties to identify

their parents and affiliates. There are no corresponding

provisions in the federal rules governing civil, criminal, and

bankruptcy proceedings at the trial level. Our Committee has

concluded that provisions of this nature could be of great benefit

to judges. We also believe that disclosures made at both the

appellate and trial levels may need to be updated periodically, 
so

that judges receive notice of acquisitions or mergers that may L

present new conflicts of interest concerns.

In our recent report to the Judicial Conference, this

Committee proposed to pursue a number of efforts relating to

recusal, including revisions to the federal rules that would F
require corporate parties to disclose their parents and affiliates

and also to update their affiliations periodically. The Committee

further proposed to coordinate with the Rules Committee in this

effort. We are seeking the assistance of your Committee to this

end. We ask 'that you review Appellate Rule 26.1 and consider

extending its applicability to federal civil, criminal, and

bankruptcy proceedings. We also ask that you consider whether and LJ

how to require corporate parties to file updated statements

reflecting any changes in corporate relationships that may 
result

in new conflicts of interest. 
LJ

Should you have any questions about these issues, please don't

hesitate to call me or my successor as, chairman of the 
Committee

(effective October 1, 1998), the Honorable Carol Bagley Amon of 
the

Eastern District of New York. Also, Marilyn Holmes, Counsel to the

Codes Committee, has discussed these issues with Peter McCabe,

Secretary to the Rules Committee, and I expect they will continue

F



-3-

L to work together on this project. Thank you for your assistance in
this important area.

F~~~~~~~
Sincerely yours,

E A. RZnl Ran/p
Chairman

Enclosure

cc: Honorable Carol Bagley Amon
L Peter G. McCabe

Marilyn J. Holmes

L

El

EL

El
F~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Agenda F-6
Codes of Conduct

L September 1998

7 REPORT OF THE JUDICIAL CONFERENCE COMMMITEE

ON CODES OF CONDUCT

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THEJUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Codes of Conduct met from July 9 to 11, 1998. All members were

present except Judge Daniel M. Friedman, who could not attend for personal reasons. The

Administrative Office was represented by Marilyn J. Holmes, Associate General Counsel, and

Jeffrey N. Barr, Assistant General Counsel.

REVISIONS TO FEDERAL PUBLIC DEFENDER EMPLOYEES CODE

L Q Earlier this year, the Committee received an inquiry from a federal public defender

seeking advice about the permissibility of accepting the voluntary services of an attorney on

paid sabbatical from a law firm in the defender's district. The Committee responded that

Canon 6 of the Code of Conduct for Federal Public Defender Employees did not allow this

arrangement. Canon 6 provides:

[a] defender employee should not receive any salary, or any supplementation of
L salary, as compensation for official government services from any source otherthan the United States.

L While considering this inquiry, the Committee learned that similar volunteer arrangements are

[ permitted in U.S. attorneys' offices. The executive branch provisions corresponding to

NOTICI
IJNo RECommENDATION PRESENTSD HEREIN REPRESENTS THE POLICY OF THE JUDIPALL CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.

L



The Chairman asked onr. ittee Counsel to review all of the advisory opinions in order

to identify and revise the cit tions of any opinions that have been withdrawn or modified. L

After this final review, the Committee expects the revised opinions to be published in the

Guide this fall.

JUDGES' RECUSAL OBLIGATIONS r
A series of news articles published this spring focused the attention of the judiciary on L

judges' recusal obligations. The articles addressed two main issues: (1) alleged participation

by some judges in cases involving parties in which the judges (or close family members)

owned a financial interest; and (2) asserted difficulties in gaining access to judges' financial

disclosure reports, which might reveal judges' financial interests in parties before them. The

Committee on Codes of Conduct has significant authority in the first of these areas and has

been examining steps that can be taken by the Committee and the judiciary to assist judges in

meeting their recusal obligations. Judge Wm. Terrell Hodges, Chair of the Judicial

Conference Executive Committee, asked that this subject be placed on the agenda for the

Codes Committee's July 1998 meeting. The Committee on Financial Disclosure plans to focus

on the second issue at its August 1998 meeting.

Canon 3C(1)(c) of the Code of Conduct for United States Judges requires judges to
L!

disqualify themselves when "the judge knows that ... the judge or the judge's spouse or

minor child residing in the household, has a financial interest in the subject matter in L

controversy or in a party to the proceeding." Nearly identical language appears in the federal

recusal statute, 28 U.S.C. § 455(b)(4). Each judge bears the responsibility of ensuring his or

her compliance with these financial conflict of interest rules. In order to fulfill their recusal

obligations, judges must be knowledgeable about their ethical responsibilities and they must j
Codes of Conduct - Page 4



have accurate and complete flnanc'al L .. - .. During the last two years, the judiciary has

intensified its efforts to provide judges W i 'ut.irs education, including training that focuses on

recusal and conflicts of interest considerations. The following informational materials have

been disseminated:

* the Code of Conduct for United States Judges, published in pamphlet
form and distributed to all judges (March 1997);

* a memorandum from the Administrative Office alerting judges about
critical news articles on the subject of recusal and recommending that all
judges review their screening mechanisms for financial conflicts of
interest, sent to all judges (February 27, 1998);

an urgent memorandum from the chairs of the Committees on Codes of
Conduct and Financial Disclosure advising judges to develop recusal
lists and offering suggestions about managing financial interests and
avoiding conflicts, sent to all judges (May 7, 1998); and

* a series of articles focusing on recusal, including an article suggesting
that judges review their recusal obligations when preparing their annual
financial disclosure reports, published in the Federal Judges Association
In Camera newsletter and distributed to all judges (August 1997, January
1998, May 1998).

The Codes of Conduct Committee has also undertaken the following educational efforts:

* the Chairman delivered speeches and answered questions at the 7T
Circuit Judicial Conference (October 1997); the Federal Judicial Center-
sponsored 4* Circuit Judges Workshop (March 1998); and the 1th
Circuit Judges Workshop (April 1998), regarding the ethical
responsibilities of federal judges, including their recusal obligations;

* representatives of the Codes of Conduct Committee appeared at the
Chief District Judges Conference (May 1998) to review judges' recusal
obligations and to answer questions about financial interests;

* a segment on ethics was added to the FJC's Washington, D.C.,
orientation seminars for new district judges, beginning with the June
1998 session; this supplements the ethics videotapes used at regional
video orientations, which were updated in 1997;

Codes of Conduct - Page S



* a segment on ethics was added to the FJC's three national workshops for
* bankruptcy judges (April, August, aid November 1998);

* representatives from the Codes Committee made ethics presentations at
various judicial meetings and conferences (1997 to 1998); and 7

* judicial nominees continue to be briefed by Committee Counsel,
following their confirmation hearings in Washington, D.C., about their C

recusal obligations and any questions pertaining to theirfinancial L
interests.

7
At its July 1998 meeting, the Committee reviewed the foregoing activities and LJ

determined to continue and intensify the Committee's efforts to help judges understand their L
ethical duties, especially regarding financial conflicts of interest. Recent experience suggests

that the distinctions between mandatory and waivable recusal situations have not been

consistently applied by all judges; some judges may not regularly update the financial Li
information they use for recusal purposes; and the size, complexity, and fluidity of modern 7

L
dockets makes it difficult for judges to identify all conflicts on their own.

The Committee examined various methods of addressing these problems. First, the

Committee considered whether it could assist judges in identifying financial and other interests

that necessitate recusal and in keeping this information current. Second, the Committee sought

to determine whether there were more effective ways in which recusal lists could be used to

flag cases presenting potential conflicts of interest. Third, the Committee examined ways of

enlisting the technical and administrative assistance of others to enable judges to avoid 7
conflicts. The following options were reviewed:

* amending the Federal Rules of Civil Procedure to require corporate L
parties to disclose all parent companies, subsidiaries and affiliates that
have issued shares to the public, as they now must do in the courts of
appeals pursuant to Fed. R. App. P. 26.1;

E
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* developing a model or standardized checklist for judges to use in
drawing up recusal lists;

* distributing judges' recusal lists to parties or the public;

* using the information in judges' financial disclosure reports to developLd judges' recusal lists;

* developing automated systems to compare judges' recusal lists to their
court dockets;

* providing judges with better access to lists of attorneys and parties to
assist in recusal determinations; and

L - modifying the system for new case assignments in some districts to
better facilitate recusal determinations.

The Committee discussed the potential benefits and drawbacks of the foregoing

F- options. It was agreed that the Committee should focus its efforts on assisting judges in

F meeting their recusal responsibilities. The Committee did not believe that any ethical

L principles required judges to make their recusal lists available to the public at their courthouse.

L The Committee also believed that the public financial disclosure reports of judges are of

limited utility in making recusal determinations. The reports were not designed for recusal

purposes and the information they contain does not correspond well with the financial interests

that trigger recusal (the reports are both over- and under-inclusive in this regard). Still, the

nature of the recusal problems reported in recent news accounts suggests to the Committee that

the following efforts would be beneficial:

(1) revising the Federal Rules of Civil Procedure or local district court rules
to require corporate parties to disclose their parents and subsidiaries
(along the lines of Fed. R. App. P. 26.1) and possibly also to require
periodic updating of such affiliations;

(2) continuing efforts to inform and educate judges about their recusalresponsibilities, including periodic reminders encouraging judges to create and

Codes of Conduct - Page 7



update recusal lists (see the section on Ethics Training Initiativts, set later in
this report);

(3) developing a model or standardized checklist to be distributed to all judges for
use in drawing up recusal lists, including advice about integrating relevant
information from the judges' financial disclosure reports; i

(4) developing automated systems, including software programs, budget and staff fl
permitting, for use in chambers and/or clerks' offices to compare judges'
recusal lists to their court dockets; and

F
(5) adjusting the system for new case assignments in some districts to better

facilitate recusal determinations by ensuring that judges are not asked to enter
even routine scheduling orders before recusal comparisons are completed. K

The Committee agreed to take responsibility for the educational efforts and the model checklist

described in items (2) and (3) above. In addition, the Codes Committee agreed to coordinate

with other interested Judicial Conference Committees in pursuit of the efforts described in

items (1), (4), and (5). Specifically, the Committee proposes to coordinate with the Rules

Committee on possible inclusion of a corporate disclosure requirement in the federal rules

(item (1)); with the Committees on Automation and Technology and Court Administration and LI
Case Management on development of automated comparison systems (item (4)); and with the

Committee on Court Administration and Case Management on any necessary alteration of case

assignment systems in some districts (item (5)).

JUDGES' PARTICIPATION IN PArVATE SEMINARS

At recent oversight hearings before the Subcommittee on Courts and Intellectual 7
Property of the Judiciary Committee of the House of Representatives some questions were

asked about judges attending seminars funded by private entities. This subject had been raised E

in a Washington Post article, picked up by other papers, and in oral and written congressional

inquiries. The Post article focused in particular on judges attending private seminars run by

Codes of Conduct -Page 8
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Rule 26.1. Corporate Disclosure Statement Rule 26.1. Corporate DisclosureL 
Statement

Any non-governmtal corporate party to a civil (a) Who Must File. Any nongovernmentalor bankruptcy case or agency review proceeding and corporate party to a proceeding in a court ofany non-governmental corporate defendant in a appeals must file a statement identifying all itscriminal case must file a statement identifying all parent corporations and listing any publicly heldparent companies, subsidiaries (except wholly- company that owns 10% or more of the party'sL ozwned subsidiaries), and affiliates that have issued stock.shares to the public. The statement must be filed
with a party's principal brief or upon filing a (b) Tmhe for Filing. A party must file themotion, response, petition, or answer in the court of statement with the principal brief or upon filingappeals, whichever first occurs, unless a local rule a motion, response, petition, or answer in therequires earlier filing. Whenever the statement is court of appeals, whichever occurs first, unlessfiled before a party's principal brief, an original and a local rule requires earlier filing. Even if theL three copies of the statement must be filed unless the statement has already been filed, the party's ,court requires the filing of a different number by principal brief must include the statement beforelocal rule or by order in a particular case. The the table of contents.statement must be included in front of the table ofLi contents in a party's principal brief even if the (c) Number of Copies. If the statement is filedstatement was previously filed. before the principal brief, the party must file an

original and 3 copies unless the court requires a
d different number by local rule or by order in aparticular case.

K 
Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In additionL to changes made to improve the understanding, the Advisory Committee has changed language to make styleand ternmiiology consistent throughout the appellate rules. These changes are intended to be stylistic only; asubstantive change is made, however, in subdivision (a).K Subdivison (a). The amendment deletes the requirement that a corporate party identify subsidiaries andaffiliates that have issued shares to the public. Although several circuit rules require identification of suchr entities, the Committee believes that such disclosure is unnecessary.
A disclosure statement assists a judge in ascertaining whether or not the judge has an interest that shouldcause the judge to recuse himselforheself from the case. Given that purpose, disclosure of entities that wouldE not be adversely affected by a decision in the case is unnecessary.

Disclosure of a party's parent corporation is necessary because ajudgment against a subsidiary can negativelyimpact the parent- A judge who owns stock in the parent corporation, therefore, has an interest in litigationL involving the subsidiary. The rule requires disclosure of all of a party's parent corporations meaninggrandparent and great grandparent corporations as well. For example, if a party is a closely held corporation,

E 
Page 74 Rules App. A-203
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the majority shareholder of which is a corporation formed by a publicly traded corporation for the purpose of C
acquiring and holding the shares of the party, the publicly traded grandparent corporation should be disclosed. 11
Conversely, disclosure of a party's subsidiaries or affiliated corporations is ordinarily unnecessary. For
example, if a party is a part owner of a corporation in which a judge owns stock, the possibility is quite remote
that the judge might be biased by the fact that the judge and the litigant are co-owners of a corporation.

The amendment, however, adds a requirement that the party lists all its stockholders that are publicly held
companies owning 10%/o or more of the stock of the party. Ajudgment against a corporate party can adversely
affect the value of the company's stock and, therefore, persons owning stock in the party have an interest in the
outcome of the litigation. A judge owning stock in a corporate party ordinarily recuses himself or herself. The
new requirement takes the analysis one step further and assumes that if a judge owns stock in a publicly held
corporation which in turn owns 10% or more of the stock in the party, the judge may have sufficient interest
in the litigation to require recusal. The 10%o threshold ensures that the corporation in which the judge may own
stock is itself sufficiently invested inthe party that ajudgment adverse to the party could have an adverse impact
upon the investing corporation in which the judge may own stock. This requirement is modeled on the Seventh
Circuit's disclosure requirement

Subdivision (b). The language requiring inclusion of the disclosure statement in a party's principal brief is
moved to this subdivision because it deals with the time for filing the statement.

L

3

H
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Minutes of the Advisory Committee
Federal Rules of Appellate ProcedureL April 27, 1988

Present were the Honorable Jon 0. Newman, Chairman, and members
Honorable Myron H. Bright, Honorable Peter T. Fay and Honorable
E. Grady Jolly. James H. Spears, Esquire, Deputy Assistant
Attorney General, attended on behalf of Solicitor General CharlesPried. Honorable Pierce Lively and Professor Charles A. Wright
attended as liaisons from the Judicial Conference Standing
Committee on Rules of Practice and Procedure. Professor CarolMooney, Reporter, and Mr. William Eldrige of the Federal Judicialr Center, were also in attendance.

Chairman Newman called the meeting to order at 9:00 a.m.

Organizational matters

Judge Newman began the meeting by addressing the following
questions concerning organization and composition of the
Committee:

L *1. Professor Rex Lee's term expires in October. Although
the Chief Justice appoints members of the Committee, theCommittee may suggest names of persons who might serve aspractitioner representatives on the Committee. Judge Newman
thinks it may be appropriate to have two members of the privatebar rather than only one.

2. Clerks Thomas F. Strubbe of the Seventh Circuit andRobert D. St. Vrai of, the 'Eighth Circuit-wrote to Judge Newmanconcerning the clerks' opportunity to have input into the work ofthe Committee. Although both Judge Ripple, when he was Reporterto the Committee, and Carol Mooney, in her capacity as Reporter,have attended the clerks' meetings and have served as liaisonsL between the clerks and the Committee, Judge Newan isuggested
having the chairman of the clerk's -Comittee ' on the Federal Rulesof Appellate Procedure attend the Advisory Committee meeting asL an observer but not as a voting member. "He observed that thepresence of thelclerks is at least as'compelling as that Of
,,Congressional staff members. The Committee wasin agreement.

3. With regard to the location of the neft meeting, JudgeNewman suggestedthat' the Committee avoid esoteric locations andstated that given the convenience of the office'space and support- available in'Washington the" next meeting probably would be inWashington. The Committee was inagreement.
4. Judge Newvmai lso expressed the o inion ,that a certain

amount of the Committee" work could be conducted by mail; forexample, tying up loose ends on an item be 1 ed by mail
rather than waiting until the next meeting. The Committeeconcurred and also agreed that it might not be necessary to meetr every six months.

1
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Bankruptcy Rule

The first substantive matter addressed was the new Li
bankruptcy rule - F.R.A.P. 6 - docket number 86-12. The
reporter stated that the committee had approved the new rule at
its last meeting and had sent the rule to the Bankruptcy Advisory
Committee for its approval. The reporter also stated that the
Bankruptcy Committee was scheduled to consider the rule at itsHay, 1988, meeting. Once the rule is approved by the Bankruptcy
Committee, ,we will lsend iton to the Standing Committee.

Certificate of Interest

The nextlitem considered was docket number ,86-9 concerning a
party's disclosurelof ltslcorporate affiliates, so a judge can
ascertain whether he or she has any intesrests inialiny of the
party's related entities which would disqualify the judge from
hearing the appeal. The Committee approved al rule at the last
meeting but following the Meeting Chief Justice McNusick offeredsuggestions for4fu ther lamendmentr Therefore, the Committee had
before it Juitice kidcRUick's suggestions.

Before discussing Justice M UsickAs uuggestions however,the Comaittee reviewed the~ dev'elopenbf 'this rule and the
reason lor proposixg -a national rule. The original request for J
development of a niltionall rule ' e from is M., Smith, GeneralCouzwel of 'the Generaiil Moos oprain H.sith cited tworeasons for ' iis '1e: fi st, h t the1 ca
the dircu"its vary Linfcntycue

nvblve~~~~~~ nicon[a~MrnSit stated thatsome o~ftrh ue i necsaybod o example some rulesrequire disclosure~ ofat .o crorat. nssbidiaries which
ihltde~ w~ll-one 1 pus di[is.r i~Ort is last meeting

the %o~itt~e approved Fax i cruae aydatultothe
ci rcu ~ e i~~~epn~ot~4ft rue Fivecdikru ~poe o ~.~rfitth h~hee circuitssgste~ amnmns.c~~ 1sd~~poe he principal

objecto~a ~ the ~5Lrc~ate~draf. wa'[~e~bea :ho dis~closure
rec~~ird. 1i~n, lillo[ th epos~ ~heicuae draft, the

~~presente~ma ~ d~ [al i~u hud meet,
an f [~ ~ ut~~ ui~ diio nomto they

~x~s io of ~ c ar~ged significantly L
b~~~tl4 ''XT ~etz~i ~~e[~UCge ~ewmae first asked

fi LtlF in ge w~tith tepredecessor
aL ~ ~~~ analr~l ve though some of E

e Joecotixu Ia~ { rue which require more

~4P rule e uniorm rue wouldtI±wopoa± I ~~osr ttement.
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Although corporations would still need to check local rules toascertain if additional information is needed, at least there
would be a standard baseline procedure. Also, the Committee
thought that the promulgation by the Supreme Court of a
streamlined rule might prompt the circuits to winnow their own
rules.

The Committee then turned to the precise language of the
rule. The rule approved at the last meeting and as further
amended by Chief Justice McKusick reads as follows:

1 Any corporate party to a civil or bankruptcy case
2 or agency review proceeding and any corporate
3 defendant in a criminal case shall file a
4 statement identifying all parent companies,
6 subsidiaries (except wholly-owned subsidiaries) and
6 affiliates of such corporation.

The Committee generally approved Justice McKusick's
suggestions but had some questions concerning the content of thedisclosure. Judge Newman questioned the need to disclosesubsidiaries. He noted that if U.S. Steel is a party and owns10% of a corporation and a judge owns two shares of thatsubsidiary, the judge does not have a financial interest thatwould be substantially affected by the outcome of the appeal.However, Judge Newman noted that most circuits require disclosureI- of subsidiaries, other than wholly owned subsidiaries, and thatit is probably better for the Committee to go along with theapproach adopted by most circuits.

Mr. Spear inquired whether government entities should beL excluded from the rule. Mr. Spear noted that in earlier versionsof the draft rule governmental parties were excluded and that thelocal rules in a number of circuits exclude governmentalentities. The Committee concluded that there could not be anyprivate shareholders of subsidiaries of a governmental body andthus the conflict of interest problem could not arise.
Therefore, the Committee decided to insert the words "non-governmental" before theiword "corporate" in both lines one andL two.

Judge Bright was concerned that the rule does not requiredisclosure of partnership interests and of other non-corporatedisqualifying interests under 5455. Although 1455 clearly statesL that a variety of non-comporate interests may require a judge torecuse himself or herself, the Committee noted that the Circuitsp opposed the originally circulated rule because of the breadth ofdisclosure required. The Committee felt that a narrower rulewould, be needed in order for the rule to gain acceptance. Ofcourse some circuits may require additional disclosure and the
uniformity hoped to be gained from a national rule could beeroded. However, the Committee felt it unwise to allow the mostelaborate local rule to set the pattern. The Committee also 'concluded that the FRAP rule should set the minimum standard fordisclosure.

3



Justice McKusick had Suggested adding one more sentencestating: "A negative report is also due." The Committee decidednot to include that sentence. The Committee felt that peopleshould not be required to file papers that say nothing.ProfessorWright also urged the insertion of a comma in line5 after the close of the parentheses. The Committee agreed.The Committee then considered the timing of the disclosurestatement. The suggested language, appearing in the memorandumat page eight, was as follows:

7 The statement shall befiled with a party's main8 brief or upon filing a motion-in the' court of9 appeals, whichever first occurs. The statement shall10 be included in front of the table of contents in a11 party's main brief even if the statement12 was previously filed with a motion.

Judge Newman noted that some circuits may wish to have theinformation come sooner. He suggested inserting the followinglanguage on line 9 after the word occurs: "unless required bylocal rule to be filed"earlier". Judge Newman pointed out thatin general a FRAP rule can in effect be amended by a local rulewhich imposes greater requirements, and he did not want tosuggest that a circuit cannot require sore absent an expressstatement of authorization to do so. However, the draft language -says a statement shall be filed upon the occurrence of A or Bwhichever first occurs. That language could support an argumentthat a circuit is not free to say that a statement must be filed ,7earlier. Judge Newman compared the tikiL.; language with thelanguage in the first part of the rule which says a party shall LIfile a statement;, that ,language does not imply that the partyshall file only a statement. In contrast, lthe timing language rsays the statement shall be, filed upon the first of twooccurrences and may imply that a circuit, cannot irequire thestatement to be filed earlier. The Committee discussed thedesirability of establishing a uniformiljtime for filing thestatement and the desirabil ity of setti' "tthat' time as early aspossible. Te Committee considered various options but Lultimately decided thatibecause of vari icon in local practice itwould be difficult to set an ,ea rlier uns oru tie for the filing Cof the appellee'ls statemant. The Comi t#e decided to use thefirst sentence of the.draft language withathe amenduenby Judge Ne;PwmaIn. The, Cmitte aso dcedto strisentece Th =te ; last'three! words of ,the last Beni cosidredstrikin He last sentence Entirely becIuse 80X s circuits mayrequire the statement, prJara[toathe filin of tha brief; HOVer,the Committee decided that anclusion of t statement in thebriefs' &, cts as a fail, Tlhe} judge ~ :e~ d[hatuoccasion they have cah ;i a le a thatinclusii ofthe statemnt' "aiprys i br~fmypouseful.`''
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L The rule as approved by the Committee reads as follows:
r 1 Any non-governmental party to a civil or bankruptcyL 2 case or agency review proceeding and any non-governmental3 corporate defendant in a criminal case shall file a4 statement identifying all parent companies, subsidiaries5 -(except wholly-owned subsidiaries), and affiliates of6 such corporation. The statement shall be filed with a -7 party's main brief or upon filing a motion in the8 court of appeals, whichever first occurs, unless required9 by local rule to be filed earlier. The statement shall10 be included in front of the table of contents in a11 party's main brief even if the statement was12 previously filed.

Jurisdictional Statement and Standard of ReviewL The Committee then turned its attention to docket item 86-20. Item 86-20 involves the suggestion that briefs include ajurisdictional statement and a statement of the standard ofF, review. At its previous meeting the Committee decided that suchstatements were desirable and requested that the Reporter preparelanguage for consideration at this meeting. The Reporterdrafted the following rules:
L A. The Reporter suggested that the jurisdictional statement betreated as a separate requirement under F.R.A.P. 28(a) and beincluded as sub-paragraph 28(a) (2) and that the current sub-paragraphs (2) through (5) be renumbered as (3) through (6).

DRAPT RUrE 28(A)(2)F, 1 (2) A statement of subject matter and appellateL 2 jurisdiction. The statement shall include: (i) a3 statement of the basis for subject matter4 jurisdiction in the district court or agency whoseF ~ ~5 action is the subject of review; (ii) a6 a statement of the basis for jurisdiction in the Court7 of Appeals with citation to applicable statutoryr 8 provisions and with reference to relevant filing dates9 establishing the timeliness of the appeal, (Iii) a10 statement that the judgment or decree appealed from11 finally disposes of all claims with respect to all12 parties or, if it does not, a statement that the13 judgment or decree is properly reviewable on some14 other basis.
7 B. The Reporter also suggested that P.R.A.P. 28(b) should be_ amended. If the jurisdictional statement in the appellant'sbrief is complete and correct, there would be no need for theappellee to repeat the statement. On the assumption that theF.R.A.P. 28(a) sub-paragraphs would be renumbered as suggested inL 5
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L ) Memorandum to the Advisory Committee
on the Federal Appellate Rules

L
r- Subj: FRAP Item 186-9
L.

Report: Responses to the Work Draft of aDisclosure of Affiliates Ruleand Additional Discussion Drafts

Section 455 of Title 28 of the United States Code defines
the circumstances which require a federal judge to disqualifyhimself or herself from hearing a case. Possession of a finan-cial interest that could be substantially affected by the outcomeof the proceeding is such a circumstance. It is not alwaysF possible for a judge to determine from the names of the partiesto an action whether the Judge has such a financial interest.The names of the parties do not always reveal the identities of
affiliated organizations which would be affected by the judgmentin the case. For example, if a named party is a wholly owned
subsidiary, the parent corporation is affected by outcome of theL case. Unless the parties are required to disclose the identities
of affiliates, a judge who owns stock in the parent corporationL may be unaware of the relationship of the named party to the
parent corporation and thus unaware of his disqualifying inter-est. Twelve of the thirteen circuits have local rules requiring
parties to disclose the identity of interested persons. (TheFirst Circuit has no rule on point.) The local rules differ intwo primary areas: (1) which parties must comply with the rule,and (2) which types of affiliates or interested parties must be
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disclosed. Copies of the local rules are attached to this

memorandum.

For several years the FRAP Committee has been working to

develop a national rule on divulging the identity of persons who

are interested in the outcome of an appeal. At its April 1985

meeting, the committee considered and amended a draft rule which

represented a distillation of the local rules then in force In

the various circuits. The committee voted to circulate the

amended draft to all of the courts of appeals and to ask each

court for its reaction. The draft was circulated in December, 7

1985. A copy of the draft rule is attached to this memorandum.

Ten circuits responded to the draft rule; copies of the

responses are also attached. Realizing that it is always danger-

ous to summarize another-s statement, but believing that an over- V
view of the reactions would be helpful, I have grouped the

responses in four categories as follows:

1. Approve -- both the Eighth and the Eleventh Circuits

approve the draft rule.

2. Approve with suggested amendments -- the Fifth, Sixth

and Federal Circuits generally approve of the rule but suggest Li
certain amendments:

(a) The Fifth Circuit would Ii
-- not require a certificate in pro se cases

where the identity of the parties Ls obvious
from the briefs L

-- not require governmental parties to file a
certificate

-- apply the rule in agency review proceedings

L
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- - - require a certificate to be included in a
party's principal brief and with all motions.

(b) The Sixth Circuit suggests

-- a stylistic change reconciling the language
of lines three and four of the draft where
reference is made to "disclosure statement"
and "the certificate"

-- the certificate should be filed at the
inception of the case on a form provided by

L the clerk.
(c) The Federal Circuit has neither bankruptcy nor

criminal jurisdiction and thus for its internal
- purposes it would amend the draft rule to

require a certificate of all parties to "an
appeal" (rather than of all parties to "a civil
or bankruptcy case and all corporate defendants
in a criminal case").

3. Disapprove but see need for a national rule -- both the

Fourth and the Seventh Circuits believe the draft rule is overly

broad and would cause needless burdens for both litigants and

courts, yet both are favorably disposed to having a national

L rule.

4. Disapprove -- the First, Second and Third Circuits all

L oppose adoption of the draft rule. The First Circuit believes

there is no need for a rule which requires judges to go looking

for conflicting interests. The Second Circuit believes the draft

rule is too broad, and the Third Circuit expressesa preference for

its own rule.

71 In short, the responding circuits are equally divided; five

L of them approve the draft and five disapprove. Yet, two of the

circuits which oppose adoption of this particular rule expressly

endorse the notion of national rule.

L



Li

4. 7

The principal objection to the draft is the breadth of

disclosure required. Not surprisingly, all of the circuits which

oppose the draft rule have more narrowly drawn local rules,

except the First Circuit which has-no rule. With some narrowing 2
of the rule, there may-develop a consensus upon which to build a

national rule. To that end, I have prepared two alternative I
drafts for discussion.

L
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ALTERNATIVE A

DISCLOSURE OF INTERESTED PERSONS

1 (a) All parties to a civil or bankruptcy case or agency
2 review proceeding and all corporate defendants in a
3 criminal case shall file a certificate of interest.
4 A negative report is also required.
5 (b) Whenever a corporation which is a party to an appeal
6 or to a motion or other proceeding relating to an
7 appeal, is a subsidiary or affiliate of any publicly
8 owned corporation not named in the appeal, counsel
9 for the corporation which is a party shall advise10 the Clerk in writing of the identity of the parent

11 corporation or affiliate and the relationship
12 between it and the corporation which is a party to
13 the appeal.
14 (c) Whenever, by reason of franchise, lease, other
15 profit sharing agreement, insurance or indemnity
16 agreement, a publicly owned corporation, not a party17 to the appeal, has a financial interest in the out-
18 come of litigation in which another person is a
19 party to an appeals or to a motion or, other proceed-
20 ings relating to an appeal, counsel for the person
21 who is a party shall advise the Clerk in writing of
22 the identity of the publicly owned corporation and
23 the nature of its financial interest in the outcome
24 of the litigation.
25 (d) Whenever a trade association is a party to an
26 appeal, or an intervenor, it shall be the responsi-27 bil ity of counsel for the trade association to
28 advise the Clerk in writing of the identity of each29 publicly owned member of the association.
30 (e) In addition, the names of all law firms whose
31 partners or associates have appeared for the party
32 in the lower tribunal or are expected to appear for
33 the party in the court of appeals shall be identi-
34 fied in writing delivered to the Clerk.

The first three subdivisions of this rule draw heavily from

the local rules in the third, fourth and sixth circuits. To

increase the breadth of the rule subdivision (d), dealing with

trade associations, was drawn from the fourth circuit rule and

subdivision (e), regarding law firms, was drawn from the seventh,

L tenth, eleventh and federal circuit rules. In short, using the
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existing circuit rules as a model, this draft is as broad as it C

can be, with certain exceptions noted below, without being as

broad as the circulated draft. -

The trade association provision in subdivision (d), however,

is narrower than the parallel provision in the fourth circuit's v
rule 47. The fourth circuit rule requires counsel for a trade

association "to identify each publicly owned member of the asso- [
ciation in conformity with Section (a) through (c)." The

apparent meaning of the rule is that the certificate must name

not only the members of the trade association, but it Rust also

name each member's parent corporation, if any, and other affili-

ates. Since the membership lists of some trade associations are r
quite lengthy, such a requirement could be a heavy burden and the

interests of corporations affiliated with a member could be quite V
attenuated. In contrast to the fourth circuit's approach, D.C.

Cir. R. 8(c) states that individual members of a trade associa-

tion need not be listed. Although a list of an association's

members can be lengthy, it should not be burdensome to compile

and thus subdivision (d) of Alternative A takes a middle of the

road approach requiring disclosure of members but not of their _

affiliates.

The draft rule is also narrower than the seventh and federal L
circuit's rules in one respect. Both circuits require an amicus

curiae to file a disclosure statement. Alternative A does not V
require an amicus to file a statement since the circulated draft

did not include such a requirement and none of the comentators E

LI

1]



7.

on the circulated draft were troubled by its absence.

Should the committee believe it appropriate, Alternative A

could be narrowed in a variety of ways without departing from its

basic approach.

1. Governmental parties could be exempted from compli-

ance with the rule. Most circuits exclude at least

some governmental parties from the coverage of their

rules. (See local rules for the 2nd, 5th, 6th, 7th,

8th, 9th, 11th and D.C. Circuits.)

2. Subdivision (c) could be limited to require (like 6th

Cir. R. 25(c)) disclosure only of corporations having

a "substantial" interest in the outcome of the case.

Unless the corporation has a substantial interest in

the outcome, it is unlikely that the judge's invest-

ment in the corporation could be substantially

affected, which is the standard for disqualification

under §455(b)(4), (5).

ALTERNATIVE B

DISCLOSURE OF AFFILIATES

1 All corporate parties to a civil or bankruptcy case or
2 agency review proceeding and all corporate defendants in
3 a criminal case shall file a corporate affiliate/
4 financial interest disclosure statement. The statement
5 shall certify a complete list of all parent companies,
6 subsidiaries (except wholly owned subsidiaries) and
7 affiliates of each such corporation.
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This alternative is the narrowest of the three drafts, yet

still not as narrow as the 2nd Cir. R. §0.15 (requiring disclo-

sure only of parent corporations) or 7th Cir. R. 5(b) (requiring K
disclosure of parent corporations, publicly held companies which

own 1lZ or more of the stock in the party and law firms which

have represented the party in the litigation). Alternative B is

substantially the same as the disclosure statement required in

Sup. Ct. R. 28.1 and similar to D.C. Cir. R. 8(c) and Fed. Cir.

R. 8(c).

Alternative Drafts A and B basically require disclosure only

of publicly owned corporations which, through an affiliation with

a party, have an interest in the outcome of a case on appeal. r
Section 455 is much broader in scope. For example, if a judge's

uncle owns a leasehold interest in property at issue in the

litigation, §455 requires the judge to disqualify himself from

the case. Yet under either Alternative A or B, the relative's

name would not appear on the disclosure statement. When

considering either of these alternatives, the committee must

balance the burden imposed on a party to an appeal against the

need to assist a judge in his efforts to comply with §455. It

may be that a judge can realistically be expected to be familiar

enough with family holdings to at least recognize those instances

in which he should make further inquiry, whereas a judge cannot

be expected to know of the interrelationships of corporations. L

L
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CHAPTER V.

L CONPENDIUM OF SELECTED OPINIONS

Introduction

U, In 1979, the Committee on Codes of Conduct published Advisory Opinion No. 62,
summarizing in a single document the published and unpublished opinions of the Committee asr of that date. That opinion provides important guidance, but it should be read with caution because

LS some of the advice contained therein has been superseded or qualified by changes in the Codes of
Conduct, the Ethics Reform Act of 1989. and the subsequent published advisory opinions of the
Committee. This Compendium contains a summary of selected published and unpublished

L opinions issued primarily subsequent to Advisory Opinion No. 62. Thus, in addressing an ethical
issue, the reader should consult the current Codes of Conduct, the Ethics Reform Act of 1989,

7X and the regulations promulgated thereunder, other relevant statutes such as 28 U.S.C. § 455, the
L published advisory opinions of this Committee, and this Compendium.

This Compendium contains summaries of the advice given in response to confidential fact-
LZ specific inquiries. While these summaries are intended to provide general guidance, the reader

is encouraged to consult the Committee or one of its members with respect to any specific factual
situation he or she is confronting. Each member of the Committee has a set of the Committee's

L unpublished opinions and can answer any questions the reader may have regarding a particular
r-l one, without, of course, disclosing the identity of the person who solicited the advice. The
L procedures for obtaining an advisory opinion from the Committee are set forth in the

Introductions section of each code of conduct in Chapters 1 and 11 of this volume.

The Compendium has three Parts. Part One contains opinions interpreting the Code of
Conduct for United States Judges, including some opinions interpreting the Codes that cover
various judicial employees. Sections 1 through 7 of Part One correspond to Canons 1 through 7
of the Code of Conduct for United States Judges. It should be remembered that an activity which
is permissible under a particular section may be subject to one of the more general caveats of the
Canons (e.g., appearance of impropriety). Similarly, the Ethics Reform Act of 1989 and the
regulations promulgated thereunder by the Judicial Conference impose additional restrictions, in
particular with respect to the receipt of gifts or compensation.

rt
Part Two contains opinions interpreting the Ethics Reform Act of 1989 concerning gifts,

5 U.S.C. §§ 7351 and 7353 and the regulations thereunder promulgated by the Judicial
Conference. The headings and the chronology of Part Two follow generally that of the gift

Lo regulations. Activities that are said to be permissible in Part Two may nevertheless be subject to
restriction under the Codes of Conduct.

L
V-i



trans 11 Vol II F
5/30/97

Part Three contains opinions interpreting the Ethics Reform Act of 1989 concerning outside V
earned income, honoraria, and outside employment, 5 U.S.C. app., §§ 501-505, and the
regulations thereunder promulgated by the Judicial Conference. The headings and chronology of
Part Three follow generally that of the outside employment regulations. Activities that are said

to be permissible in Part Three may nevertheless be subject to restriction under the Codes of
Conduct.

This Compendium may be cited as follows: Compendium § (1997).
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at a fixed future date, or earlier at the issuing corporation's option but only upon paying a price

which represents a significant capital appreciation.

L. § 3.1-5 Convertible Securities

(a) Convertible securities are treated as stock for recusal purposes.

(b) Because depositary shares will automatically convert to common stock on a date

certain, they are considered to be convertible debt securities. Therefore, a judge who owns

depositary shares issued by a given corporation has a financial interest pursuant to Canon

3C(l)(c), and must recuse in any matter involving that corporation as a real party in interest.

Depositary shares are a hybrid type of instrument. They are similar to debt securities since they

contain a fixed rate-of return until converted, and are automatically converted into common stock

at a fixed future date, or earlier at the issuing corporation's option but only upon paying a price

L which represents a significant capital appreciation.

§ 3.1-6 Fmancial Interest in Party: Defining "Party"

§ 3.1-6[11] Amicus Curiae

L (a) For purposes of recusal decisions on- a financial interest, an amicus curiae is not

regarded as a party to the litigation. Recusal is required if the interest of the judge could be l

771 substantially affected by the outcome of the proceedings or if the judge's impartiality might

L otherwise reasonably be questioned. Advisory Opinion No. 63.

(b) A judge should recuse from a case when judge's spouse is the executive director of

En an advocacy organization that has filed an amicus curiae brief before the court, unless the judge

can obtain remittal of disqualification.

L § 3.1-6121 Fiduciary Capacity

C (a) A judge who owns stock in a bank is disqualified in litigation in which the bank is a

L party, even though the bank is acting in a fiduciary capacity in that litigation. Recusal is under

Canon 3C(l)(c) and therefore the remittal provisions of Canon 3D are not available.

§ 3.1-6131 Official Capacity Suits

17 *(a) In some circumstances, an interest or personal relationship which would ordinarily be

L disqualifying is of no moment when a party is suing or being sued in his or her official capacity

only.

(b) Where a judge's spouse is an associate and a partner in the law firm is sued in an

7 official capacity unrelated to the law firm, recusal is not required.

V-22
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§ 3.1-6[41 Class Actions

> Advisory Opinion No. 90 (judges' duty to inquire when relatives may be members of class

action).

(a) All members of the class are parties, whether named or unnamed, so long as they have

not opted out of the class. Advisory Opinion No. 68.
7

(b) A judge who is a member of the plaintiff class challenging the applicability of FICA L
to federal judges need not recuse from other cases to which the United States government or an

agency thereof (including the Social Security Administration) is a party.

(c) If a judge or any person within the third degree of relationship remains a member of

a class entitled to receive damages as a customer of a public utility, the judge should recuse.

However, if the judge and such persons within the third degree of relationship opt out of the class,

the judge is not required to recuse merely because of the judge's status as a utility customer,

notwithstanding the possible beneficial effect on future utility bills, unless the savings as a L
customer might reasonably be considered to be substantial. In this case, 60 cents per month as

of 1984 plus normal increases is not considered substantial. See Advisory Opinion Nos. 62, 78. r

(d) A judge's inclusion as a class member in a Rule 23(b)(2) class action seeking only

injunctive and declaratory relief, in which a substantial segment of 'the general public are also C

members, does not require recusal, unless the judge has an interest in the action unique from that

of members of the general public included in the class.

(e) A judge who opts out of the class need not recuse from a class action. Nor must the [
judge recuse where the court is a member of the class but any recovery will go to the general 7_

treasury and not the court.

§ 3.1-6(5] Bankruptcy Proceedings

(a) For purposes of recusal decisions in bankruptcy proceedings, the following are deemed

to be parties: the debtor, all members of a creditors committee, and all active participants in the

proceeding; but merely being a scheduled creditor, or voting on a reorganization plan, does not

suffice to constitute an entity a party.' Bankruptcy judges are expected to keep informed as to

their investments in firms which are active participants in the proceeding, but ordinarily need not

familiarize themselves with the scheduled creditors.

(b) In advice to rules committee of circuit court with respect to disclosure of interested

parties, in context of bankruptcy appeals, appellate judges should know the identity of (1) the L

debtor; (2) the members of the creditor's committee; and (3) any entity which is an active

participant in the proceeding before the judge. In addition, it was suggested that the rules

V-23 7
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committee might consider requiring a fourth disclosure, any other entity known to declarant whose

A, stock or equity value could be substantially affected by the outcome of the proceeding.

(c) Assistant United States Trustee appointed to bankruptcy judgeship required to recuse

L. in all cases in which the Trustee's Office made an appearance or filed a disputed motion. Recusal
not required for perfunctory administrative matters.

L (d) Judge need recuse only in cases in which U. S. Trustee spouse or spouse's

subordinates are actually litigating an appeal; judge need not recuse in cases in which the spouse
has exercised supervisory control in a clerical manner, such as sending out pre-printed guidelines

for debtors, but may'need to recuse in cases in which the spouse has exercised supervisory
discretionary control.

§ 3.1-161 Trade Associations

F (a) The fact that a judge owns stock in or is doing business with a member of a trade

association does not disqualify the judge from hearing a case in which the trade association is a
party. Advisory Opinion No. 49.

(a-I) A judge is not required to recuse in a case involving the American Bar

Association or some other open-membership bar association of which the judge is a

L - member. Advisory Opinion No. 52.

(b) A union pension fund is not to be considered as a party to litigation merely because

one of the constituent unions is a party.

§ 3.1-6[7] Criminal Victims

(a) If the sentencing judge owns stock or has any financial interest in a corporation which
would be entitled to restitution from the defendant, the judge must recuse.

(b) Judge should recuse from bank robbery case where judge's spouse owns (or isB beneficiary of trust that owns) stock in bank that may be entitled to restitution.

§ 3.1-7 Other Interests Which May Be Substantially Affected by the Outcome of

L Litigation

(a) A judge owning stock in a corporation named as a co-conspirator but which is not a

L party in the pending anti-trust case should recuse if the judge's' interest could be substantially
affected by the decision.

(a-I) A judge owning stock in a company that is not a party but produces the
product that is the subject of litigation should recuse where the judge's award could

V-24
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influence the initiation of subsequent claims against the company or otherwise affect the
value of the company's stock; judge has 'a financial interest in the subject matter in
controversy... or any other interest that could be affected substantially by the outcome
of the proceeding." Canon 3C(l)(c).

(b) A judge whose spouse owns shares of stock in a corporation is not disqualified in
litigation in which the political action committee of that corporation is one of 11 such PACs whose
election activities are being challenged.

(c) A judge who is a member of the American Bar Association but who is not insured I
under the American Bar Association endowment policy is not disqualified in litigation brought by
the endowment to obtain a tax refund.

(d) A judge whose investment portfolio consists mainly of tax-free municipal bonds should
recuse from litigation concerning the tax-exempt status of such bonds. 7

(e) The fact that a judge or a judge's spouse has an account with or owes money to a bank
does not necessitate recusal in cases in which the bank is a party, absent some special
circumstances (".g., a pending, dubious, loan application; unusually favorable terms, loan in
default, etc.).-

(f) A judge who is a guarantor of the notes of a corporation should recuse in any case in L
which the corporation is a party. F

-~~~~~~~~~~~~~

(g) [deleted]

(h) A judge owning stock in a financial corporation which is not itself a party to L
bankruptcy proceedings need not recuse merely because it is owed money by the debtor or has
other interests in the proceeding, unless the outcome of the proceeding could substantially affect
the value of the judge's investment.

(i), (i-l) and (i-2) [deleted]

(j) A judge whose son is employed by a union pension fund need not recuse from a case
in which one of the constituent unions, but not the pension fund, is a party. 7

(k) A judge who is a member of the plaintiff class challenging the applicability of FICA
to federal judges need not recuse from other cases to which the United States government or an
agency thereof (including the Social Security Administration) is a party.

(I) A judge has no financial interest in stock owned by judge's parent and should recuse
only if judge knows that the parent's stock could be substantially affected by the outcome. Canon
3C(l)(d)(iii).

V-25



trafns 11 vol II& ~~~~~5/30/9?

(1-1) Judge should recuse if he or she knows that a parent's interest in a trust

owning stock in companies involved in a proceeding before the judge could be

substantially affected by the outcome of the proceeding. Canon 3C(l)(d)(iii).

L (m) A judge whose spouse owns AT&T stock need not recuse in cases involving AT&T
ERISA plans where neither AT&T nor AT&T Information Systems is a named party or real party

in interest ("., responsible for relief requested).

(n) A judge who owns a fractional mineral royalty interest does not have a "financial

interest' in the purchaser of those minerals, and need not recuse when the purchaser is a party,

as long as the case could not 'substantially affect" the value of the judge's interest. Where the

royalty interest is small, the judge's impartiality cannot reasonably be questioned. However, a

judge who holds the executory rights to lease minerals for production must recuse subject to

remittal when the lessee is a party, because the judge's impartiality could reasonably be

questioned.

§ 3.1-7[1] Policyholder of Insurance; Utility Ratepayer; Taxpayer

L (a) A judge who holds a life insurance policy need not recuse when the mutual insurance
company appears unless the policy could be substantially affected by the outcome.

L (b) A judge to whom an insurance policy has been issued by a mutual insurance company

or other insurance company need not, for that reason alone, recuse in cases to which the insurance

company is a party.

(b-i) A judge holding a Blue Cross policy need not for that reason alone recuse
in an antitrust case in which a local Blue Cross organization is a party. Advisory Opinion

Nos. 26 and 45.

(b-2) A judge insured under a Government-Wide Indemnity Plan written by Aetna

Company need not for that reason alone recuse in a case in which Aetna is a party.
Advisory Opinion No. 45.

L (c) If a judge or any person within the third degree of relationship remains a member of

a class entitled to receive damages as a customer of a public utility, the judge should recuse.

7 However, if the judge and such persons within the third degree of relationship opt out of the class,

the judge is not required to recuse merely because of the judge's status as a utility customer,
notwithstanding the possible beneficial effect on future utility bills, unless the savings as a

L customer might reasonably be considered to be substantial. In this case, 60 cents per month as
of 1984 plus normal increases is not considered substantial. See Advisory Opinion No. 78.

7 (d) A judge who holds a VA life insurance policy is not thereby disqualified from cases
involving the VA or other federal agencies or instrumentalities.

L V-26
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L BOSTON COLLEGE

L J. DONALD MONAN, S.J. PROFESSOR

LAW SCHOOL

L TO: Committee on Rules of Practice and Procedure

[I FROM: Professor Daniel R. Coquillette, Reporter

DATE: December 6,1998

RE: Special Committee on Rules Governing Attorney Conduct

After a very useful discussion at the Advisory Committee level, and
some excellent suggestions from the other Reporters, the Special Committee

L has been designated. The Advisory Committee members are:

1. Appellate Rules Committee- The Honorable Samuel A. Alito and
the Honorable John Charles Thomas

2. Bankruptcy Rules Committee- Neal Batson, Esq. and Gerald K.

L Smith, Esq.

3. Civil Rules Committee- The Honorable Lee H. Rosenthal and
Myles V. Lynk, Esq.

4. Criminal Rules Committee- The Honorable John M. Roll and

Darryl W. Jackson, Esq.

5. Evidence Rules Committee- The Honorable Jerry E. Smith and
L Professor Daniel J. Capra

The Honorable E. Norman Veasey and Professor Geoffrey C. Hazard, Jr. were
nominated by Judge Stotler to represent the Standing Committee. The
Department of Justice, the Federal-State Committee, and the Committee on
Court Administration and Case Management are being invited to nameE representatives.

7 At the strong suggestion of all the Advisory Committees, the timetable
LL of meetings has been delayed until Spring of 1999, with a tentative meeting

set for late April or early May 1999 in Washington, D.C. This for two reasons. First,
L it is strongly believed that the Special Committee should build on the work of the

STUART HOUSE, 885 CENTRE STREET, NLXOTON, AIASSACHL SEr.-i 021 i)- 1(6L 617-552-8650 FSX 617-552-261;



-li

ABA "Ethics 2000 Project," and should certainly not pre-empt that project.
Second, the Bankruptcy Advisory Committee has requested the Federal
Judicial Center to conduct an extensive empirical study of attorney conduct r
rules and procedures in the bankruptcy courts. Both projects should at least
be well under way by April, 1999. u

As Reporter, I have been closely following the ABA "Ethics 2000"
Project and the Federal Judicial Center Bankruptcy Study. I have also been
invited to speak to a number of interested groups, including the ABA 24th
National Conference on Professional Responsibility, the Harvard Law School
Faculty Workshop, and the Association Bar of the City of New York. See, for
example, R.A. Shepherd, "Lawyer Ethics- One Size Fits All?", A.B.A. Journal
(July, 1998), 28-29. Needless to say, I have adopted careful neutrality as to the
various options and am continuing to gather important information and 7
perspectives. Additional information and materials will be circulated to the L
members of the Special Committee well in advance of the April 26-27, 1999
meeting.

,t7
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JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

JUDGE WM. TERRELL HODGES TELEPHONEK ~CliD, Ezxtic Commw; (904) 232-1852

February 25, 1998

Honorable Alicemarie H. Stotler
United States District Court
United States Courthouse
751 West Santa Ana Boulevard
Santa Ana, CA 92701

L Dear Judge Stotler:

From time to time the Committee on Rules of Practice and Procedure has recommended
that the terms of its members be extended because the Rules Enabling Act process is such a
lengthy one. The Executive Committee is sympathetic to that concern and has recommended
that the Chief Justice consider longer terms for members of the Standing and Advisory Rules
Committees.

In discussions at the Executive Committee's February 1998 meeting, the question was
raised whether the Rules Enabling Act time frames could be shortened without doing violence to

r the rulemaking process. The Executive Committee would appreciate the Rules Committee's
L consideration of this issue. If appropriate, a legislative proposal could then be made to the

Judicial Conference.

L I look forward to seeing you at the Judicial Conference session in March.

F Sincerely,
L

Wm. Terrell Hodges

bc: Mr. Peter McCabe
4etR&-is 5
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LENDAS RALPADMINISTRATIVE OFFICE OF THEDirector
UNITED STATES COURTS

JOHN K. RABIEF
CLARENCE A. LEE, JR. Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

June 4, 1998

MEMORANDUM TO STANDING RULES COMMITTEE

SUBJECT: Shortening the Rulemaking Process

At their respective spring meetings the advisory committees considered the request of
Judge Wm. Terrell Hodges, chair of the Executive Committee, to explore shortening the
rulemaking process. A general consensus developed that supported shortening the process, but
only if the present vetting procedures would not be significantly undercut. No specific
suggestions were made. The advisory committees considered the question only on a preliminary
basis, and the full benefits of the present vetting procedures were not debated at length.
Nonetheless, several members commented that the process contained some "dead time" that
should be eliminated.

There are many conceivable ways to shorten the rulemaking process. I have attached time
charts illustrating the operation of the suggestions that have been mentioned most often in the
past. The charts show how each scenario would operate and how much time each would take.
These charts may be useful to the committee as a starting point for further discussions.

The time charts are relatively rough. For example, sufficient time must be reserved for the
meeting of five advisory committees within a short time period and adequate time might not have
been set aside in the charts in each instance. Particular charts might need to be refined once the
committee begins to focus its considerations on one or several of the scenarios sketched out in

6- this memorandum.

Charts "A" through "H" are based on the present December 1 statutory effective date. To
make some of these options work, however, amendments would have to be forwarded by the
Judicial Conference at its March, instead of its September, session. Transmitting amendments at
the March session, however, would impose a workload burden on the Supreme Court. One way
to alleviate such problems might be to delay the statutory effective date of the amendments.
Although a statutory change could be sought to delay the Supreme Court's transmission tor7 Congress, for example, from May 1 to June 1, the Supreme Court clerk anticipated problems with
the suggestion because of the Court's heavy workload burden during these months. For
scheduling purposes, the fall of a year is much better for the Court. Accordingly, Charts 'Ir and
"Y' include some of the options contained in the earlier scenarios but use an effective date of
August 15. Under these circumstances, the Court would transmit the rules to Congress in

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



L
January after receiving them from the Conference after its September session. Statutory changes
would be necessary.

The ten charts include the following:

1. Scenario A: Present Practice (32 to 38 Months)

2. Scenario B: Two 6-Month Publication Periods (26 to 32 Months)

3. Scenario C: No Formal Standing Conmmittee Approval for Publication'/One
Publication Period (26 to 32 Months)

4. Scenario D: No Formal Standing Committee Approval for Publication/Two
Publication Periods (21 to 26 Months)

5. Scenario E: Eliminate Supreme Court Approval/Two Publication Periods (26 to 32
Months) r

6. Scenario F: Eliminate Supreme Court Approval/No Formal Standing Committee
Approval for Publication/Two Publication Periods (21 to 24 Months)

7. Scenario G: 3-Month Publication Periods/Two Publication Periods (21 to 26
Months)

8. Scenario H: 3-Month Publication Periods/No Formal Standing Committee
Approval for Publication/Two Publication Periods (21 to 27 Months) :

9. Scenario I: Effective Date Scheduled for August 15/No Formal Standing
Committee Approval for Publication/Two 5-Month Publication Periods (24 to 29
Months)

10. Scenario J: Effective Date Scheduled for August 15/Two 5-Month Publication
Periods (29 to 35 Months)

For your information, I have also attached a copy of the current "Procedures Governing
the Rulemaking Process" and an excerpt from the Standing Committee's "Self-Study Report"
dealing with the duration of the rulemaking process.

.~~~~~~~~
John K. Rabiej

Attachments

' Alternatively, the Standing Committee could be polled electronically or by fax
immediately after the advisory committee meets. The committee could exercise a veto power.
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11 IF, BUMPERS (AND HATCH) AMENDMENT NO. 3262 (Senate - July 22,1998)

[Page: S8800]

Mr. BUMPERS (for himself and Mr. Hatch) proposed an amendment to the bill, S. 2260, supra; as

follows:

At the appropriate place add the following:
L

'SEC. . REPORT BY THE JUDICLAL CONFERENCE.

L '(a) Not later than September 1, 1999, the Judicial Conference of the United States shall prepare and

submit to the Committees on Appropriations of the Senate and of the House of Representatives, and to

the Committees on the Judiciary of the Senate and the House of Representatives, a report evaluating

whether an amendment to Rule 6 of the Federal Rules of Criminal Procedure permitting the presence in

the grand jury room of counsel for a witness who is testifying before the grand jury would further the

L. interests of justice and law enforcement.

(b) In preparing the report referred to in paragraph (a) of this section the Judicial Conference shall

consider the views of the Department of Justice, the organized Bar, the academic legal community, and

other interested parties.

(c) Nothing in this section shall require the Judicial Conference to submit recommendations to the

Congress in accordance with the Rules Enabling Act, nor prohibit the Conference from doing so.

L

re
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF
DirectorAD IIT AIEOFC OFT E

UNITED STATES COURTS JOHN K RABIEJ
CLARENCE A. LEE, JR. Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

October 2, 1998
Via Facsimile

MEMORANDUM TO JUDGE W. EUGENE DAVIS

SUBJECT: Grand Jury Legislation

AO staff has been working with Hill Staff to remove the provision in the Judiciary's
Appropriations Act that would require the Judicial Conference to conduct a study on permitting
counsel to accompany a witness and attend a grand jury session. The staff was working on
compromise language in the congressional conference report. The original draft provided that:

The conference agreement does not include a provision included in the Senate bill that
would require the Judicial Conference to study whether Criminal Rule 6 should be
amended to allow a witness appearing before a grand jury to have counsel present.
The conferees understand that the Judicial Conference plans to address this specific
issue at the October 1998 meeting of its Advisory Committee on Criminal Rules. The
confereesfurther understand that the Advisory Committee will consider the views of
the organized bar, the Department of Justice, and leading academics and will
proceed in accordance with establishedprocedure consistent with the Rules Enabling
Act. (italics added)

After some heated debate, I succeeded in changing the last sentence to read: "The conferees
further understand that the Advisory Committee has received the views of the American Bar
Association, the National Association of Criminal Defense Lawyers, and the Department of Justice
on this issue, and will proceed in accordance with established procedure consistent with the Rules
Enabling Act." The proposed conference report language is now being discussed with Hill staff.

Proponents of the amendment want to ensure that the Criminal Rules Committee fully study
this issue before taking action. I was concerned that the original language for the conference report
would box-in the committee and compel it to solicit the views of others at an early stage outside the
rulemaking process. Moreover, if the original language were retained, Congress could easily argue
that after receiving the committee's report further processing as envisioned under the Rules Enabling
Act would be unnecessary.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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It appears as if the committee's actions on this issue will be carefully followed. If the

committee decides that further study is unnecessary and rejects the amendment outright, an

appropriate and detailed record should be compiled of the committee's reasoning. Of course, if the
committee decides that the issue merits further study, either by the reporter or a subcommittee, then

any potential problem evaporates.

John K. Rabiej

cc: Honorable Anthony J. Scirica
Professor David A. Schlueter C

Professor Daniel R. Coquillette LJ
Peter G. McCabe, Secretary

t IF7
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L COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C. 20544

r ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMITTEES
CHAIR

WILL L. GARWOOD
PETER G. MCCABE APPELLATE RULES

SECRETARY
ADRIAN G. DUPLANTIER

L BANKRUPTCY RULES

PAUL V. NIEMEYER
CML RULES

W. EUGENE DAVIS
CRIMINAL RULES

r7 FERN M. SMITH
EVIDENCE RULES

Memorandum

L
TO: Honorable Anthony J. Scirica, Chair,

Committee on Rules of Practice and Procedure,
Chairs and Reporters of Advisory Committees

FROM: Mary P. Squiers A ,

RE: Annotated Bibliography

DATE: December 7, 1998

Attached please find an annotated bibliography of articles and other
writings discussing court cost and delay in the federal courts. The document

C covers material published during the time from September 1, 1997 through
the summer of 1998. As you may recall, I have provided you with several
earlier annotations in anticipation of each January meeting of the Standing

_f Committee. This is the seventh bibliography. This document is the result of
long work from my research assistant, Jessica Petrini, who is now a second-
year law student at Boston College. Jessica's assistance was invaluable.

I will be available at the Standing Committee meeting in January to
discuss any particular issues or questions you may have concerning this
material.

U
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1. Introduction

This document is the seventh edition of an annotated bibliography
of scholarly articles and other writings that discuss court cost and delay in the
federal civil justice system. It covers articles published from September 1, 7
1997 through the summer of 1998.1 It contains articles, mostly from law
reviews and other periodicals, with a special emphasis on empirical studies of
cost and delay reduction techniques. The focus was on the federal court
system, but particularly informative writings on the state courts were also
included. Most news-type articles, opinion pieces, duplicative writings,
articles that have been "mooted' by subsequent revisions of law, writings on K
general topics of civil procedure, and other materials only marginally related
to cost and delay reduction have been omitted.

2. Research Methodology

Citations to most of the writings described herein were obtained by
using the WestLaw computer network. Several different queries, the most
fruitful of which are listed below, were used within the TP-ALL database.

To find articles addressing general topics of cost and delay reduction
(for example): E

((COST TIME RESOURC! DELAY CONGESTION) /5 (SAVE
REDUCE DECREAS! MINIMIZ! PREVENT CURTAIL)) /30 ((TRIAL
LITIGATION JUSTICE PROCEDURE COURT) /10 (REFORM
IMPROVE CHANGE)) & DATE (AFTER SEPTEMBER 01, 1997)

To find articles addressing specific topics of cost and delay reduction (for
example):

("DIFFERENTIATED CASE MANAGEMENT" "DCM") &
("FEDERAL COURTS" "DISTRICT COURTS") & (COST TIME
DELAY CONGEST! CASELOAD) /30 (REFORM SAVE SAVING!
DECREAS! MINIMIZ!) & DATE (AFTER SEPTEMBER 01, 1997)

1 Included in this annotated bibliography is theReport to the Judicial
Conference Committee on Court Administration and Case Management: A
Study of the Five Demonstration Programs Established Under the Civil
Justice Reform Act of 1990, by the Federal Judicial Center, dated January 24,
1997, because it was not included in last year's report. Otherwise, all articles
are within the above-stated time frame.
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L To find articles by some of the leading writers in the field (for example):

AU (ROBEL DUNWORTH STIENSTRA SUBRIN TOBIAS
L KAKALIK) & DATE (AFTER SEPTEMBER 01, 1997)

The LegalTrac CD-ROM database was also researched with the keywordsL CIVIL PROCEDURE, COURT CONGESTION AND DELAY, and REFORM.

Finally, the footnotes of all investigated materials were perused for
other significant and current articles and leads.

3. Expense and Delay Reduction in General,

3.1 Is There a Litigation Crisis?

Stephen B. Burbank & Linda J. Silberman, Civil Procedure Reform in
Comparative Context: The United States of America, 45 Am. J. Comp. L. 675,
1997.

This article analyses the various influences that have prompted
civil procedure reform in the Untied States. Specifically, the article discusses
the following influential themes: reducing expense and delay; ensuring
access to justice; and the pursuit of power. The article presents an interesting
analysis of the evolution of these influences and their effect on civil

L procedure reform. Regarding expense and delay, the article discusses the
amendments made to Rules 11, 16 and 26, the Civil Justice Reform Act's
Delay and Reduction Plans, and the controversy surrounding mandatory

L disclosure. Regarding access to justice, the article discusses methods of
diverting some of the courthouse "traffic" into other spaces through claim

_ aggregation, ADR, and litigation finance reform. And lastly the article
discusses how the most important developments in civil justice in the
United States in the last two decades have concerned power: who has it and
who should have it, both in litigation and in making the rules for litigation.

Lawrence A. Salibra, II, Debunking the Civil Justice Reform Myth: If No
L Litigation Crisis, Exists, How Can We Fix It?, 37 No. 3 Judges' J. 18, 1998.

The author of this article criticizes the civil justice reform debate for
the conspicuous absence of a body of comprehensive and scientifically valid
data supporting the proposition that a crisis even existed and that any of the
proposed solutions to "the litigation crisis" were effective. He commends the
RAND study as one of the few studies that placed the Brookings Task Force's
characterization of the problem and many of its proposed solutions in serious
doubt. The author details the research efforts of a small but persistent group

L of practitioners and scholars who doubted the existence 'of a systemic crisis.
They believed, to the extent that there appeared to be excessive costs, that
those costs were relatively localized and related to factors that may not even
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be connected with effective judicial resolution of disputes. Specifically, a
study in Ohio's Northern District measured the effect of the new rules and
procedures implemented under the CJRA in an effort to isolate how CJRA
directly affected the way time was spent in the litigation process in a district tI

where the judiciary and its Advisory Committee were dedicated to making
the reforms work. The data of the study demonstrated no impact on costs
from any of the CJRA reforms. Most interestinig to the author was the
realization that restraints on formal discovery imposed by the CJRA resulted
in a shift o time into informal discovery efforts just as ADR shifted time {K
away from the informal settlement activities Questions were raised by the
study whether ADR programs actually substituted more expensive methods
into the process, without a real reduction in time. The most significant
finding according to the author was that neither this study nor that of RAND
supported the underlying assumption that a litigation crisis existed. Further
research should focus on the cost structures of legal services provided to large
corporations, economic structures in the profession, etc.

Bryant G. Garth, Two Worlds of Civil Discovery: From Studies of Cost and n
Delay to the Markets in Legal Services and Legal Reforms, 39 B.C.L.R. 597,
1998.

This article divides the world of civil discovery into two parts: one LJ
part consists of the ordinary cases which represent the overwhelming
number and pass through the courts relatively cheaply with few discovery
problems; the other part consists of'the high-stakes, high-conflict, elitist cases
that raise many more problems and involve much higher stakes. The article
explains how it is important, when considering discovery reform, that
researchers get beyond the complaints of the elitists and focus on a reform
research strategy that can address both "worlds". Reforms designed for X

relatively few cases will impose burdens on the more ordinary cases. The
author believes there is a need for research to move beyond the federal rules
and issues of cost and delay to research about more fundamental issues in the
evolving market for legal services and legal reform. First, the article
highlights and compares the RAND and FJC studies. Next, the author offers a
theoretically derived hypothesis that the two general kinds of cases can best be
explained as the result of two different legal services products. Depending on
the clients and the cases, the product that is purchased will be either a variety
of routine litigation or a- product associated with litigation as warfare. The
author believes this market hypothesis explains a number of the otherwise
puzzling findings of the twdo studies. The suggested means for investigating
this hypothesis is a more institutional focus than the approaches of the
RAND and FJC studies -- one that 'requires a combination of social science
theory and aggressive journalism -- in order to, help us_ understand much
better the systems of incentives that lead to particular investments in civil L
discovery.

CJ
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Richard L. Marcus, Discovery Containment Redux, 39 B.C.L.R. 747, 1998.

This article first extensively chronicles the history of discovery
containment. The author details the various "rounds" of discovery
containment that came in the wake of the 1976 Pound Conference,
highlighting the 1980, 1983, and 1993 Amendments. Following this, the

L article delves into an evaluation of the lessons from the discovery
containment experience to consider as we enter what may be a new round of
attempts to contain discovery. The first lesson is that the Advisory
Committee needs to be a leader even if it is toward a controversial direction.
Regarding the success and failure of the 1993 Amendments, the-author
suggests that it is somewhat early to try to pass judgment on them. Instead, it
is suggested that one who focuses on the 1980 and 1983 packages finds that the
modest overall effect of those discovery amendments justifies considerable
modesty about the prospective effects of further changes. Another lesson is
that persistence is key -- although adopted provisions may not accomplish as
much as their proponents hope, rejected ones do often find favor on another

L day. And although the goal of segregating the relatively, few problem cases for
treatment not visited on other cases continues to be attractive as a way of

- properly focusing discovery reform, it may prove a chimera. Absent a way to
distinguish, the Advisory Committee is left to decide~ whether measures
designed to cure the ills of the problem cases will cause problems in the

r others. The article concludes with recommendations for increased judicial
a. activism, more empirical research, and less "petty tinkering."

Judith A. McKenna & Elizabeth C. Wiggins, Empirical Research on Civil
a, Discovery, 39 B.C.L.R. 785, 1998.

This paper summarizes the state of the legal system's knowledge

El and beliefs about how the federal civil discovery system works, while it also
notes what is not known but may be important to an informed decision about

r changes to discovery rules. The paper summarizes the findings of the major
L empirical studies of federal civil discovery that have examined the incidence

and volume of civil discovery, its problems and abuses, the costs and benefits
of discovery, and proposed changes to the discovery system. Regarding

L incidence and volume of civil discovery, the article discusses the amount of
discovery and the relationship of discovery to case characteristics. As for the

r-, benefits [of discovery, the author highlights studies that discuss the level of
LS discovery activity as compared to the stakes of the case, how discovery needs

relate to discovery actually had and how the amount of discovery relates to
case outcome. Next, the paper summarizes studies of the costs of discovery

X for litigants and the judicial system itself as well as studies of the incidence
and nature of discovery problems and abuse as they relate to case and/or
participant characteristics. The paper concludes with an evaluation of

L changes and proposed changes to discovery practice.

LI

L
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3.2 The Civil Justice Reform Act of 1990 (CJRA) t+

James S. Kakalik, Deborah R. Hensler, Daniel McCaffrey, Marian Oshiro,
Nicholas M. Pace & Mary E. Vaiana, Discovery Management: Further
Analysis of the Civil Justice Reform Act Evaluation Data, 39 B.C.L.R. 613,
1998. -

This is the report of the RAND institute for Civil Justice's further
analyses of the CJRA evaluation data since the completed main 1996 CJRA
evaluation. After the completion of the main evaluation, the Advisory
committee on Civil Rules of the Judicial Conference of the United States
asked the RAND institute to conduct additional analysis of the evaluation
data to see if additional light could be shed on discovery management to assist L
the Committeedin its consideration of possible changes in the Federal Rules of
Civil Procedure related to discovery. This evaluation focuses exclusively on
the post-CJRA portion of the data, i.e., those cases filed in 1992-93, because the
CJRA made substantial changes in how discovery was managed in some
districts. There was also a focus on cases that took longer than nine months
to disposition. In this evaluation, the methods of statistical analysis are the
same as in the main evaluation report with three major exceptions: (1) there
is explicit evaluation of combinations of various management policies; (2)
there is explicit, separate analysis of the data for various categories of cases or
lawyers; and (3)in addition to the analysis of total lawyer work hours, there is
also explicit analysis of lawyer work hours on discovery. After providing a
background and framework for the discovery discussion, the article provides
descriptive information about discovery and other aspects of categories of
cases defined by level of complexity, level of discovery difficulty, plaintiff or
defendant side of the case, contingent or hourly fee lawyer, size of the law
organization in which the lawyer worked, case stakes, tort or contract or other
nature of suit categories, or the top 25% most costly cases among general civil 6J

litigation that hag time to disposition over 270 days after filing. Following
this is an evaluation' of five types of discovery management policies (early -

case management' and discovery planning; early disclosure; good-faith efforts
in resolving discovery disputes; limiting interrogatories; and shortening
discovery cutoff time) and a summary of the effects of these discovery
management policie's on lawyer work hours, time to disposition, attorney
satisfaction and attorney views of fairness. The article concludes with the
authors' findings on the five types of discovery management policies, their
effects and their implicationls.

James S. Kakalik, Analyzing Discovery Management Policies: RAND Sheds
New Light on the Civil Justice Reform Act Evaluation Data, 37 No. 2 Judges' T,
J. 22, 1998.

This article summarizes the study featured in the above article, L
Discovery Management: Further Analysis of the Civil Justice Reform Act
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Evaluation Data, specifically focusing on the efficacy of various types of
discovery management policies (early case management and discovery
planning; early disclosure; good faith efforts in resolving discovery disputes;
limiting interrogatories; shortening discovery cutoff time) in reducing lawyer
work hours and time to disposition, and the effects of these management
policies on lawyer satisfaction and views on fairness. Overall the author
finds that discovery is not a pervasive litigation cost problem for most cases,
with empirical data showing that any problems that may exist with discovery
are concentrated in a minority of cases.

Thomas E. Willging, John Shapard, Donna Stienstra & Dean Miletich,
Discovery and Disclosure Practice, Problems, and- Proposals for Change: A
Case-based National survey 'of Counsel in Closed Federal Civil Cases, Federal
Judicial Center, 1997.

This report was prepared at the request of the Advisory Committee
on Civil Rules to provide an empirical context for the Committee's
consideration of the need for change in the discovery rules. Based on
responses from nearly 1,200 attorneys nationwide, the report provides a
timely assessment of the effects of the 1993 amendments to the discovery
rules, including initial disclosure. It also provides information about
discovery costs in the context of the overall costs of civil litigation, about
problems experienced by attorneys in a sample of recently terminated cases,
and about attorneys' preferences for rule revisions'and other changes that
might improve discovery. The report provides information in response to
twelve specific questions derived from the following four general topic area:
(1) How much discovery is there and how much dies it cost? (2) What kinds
of problems occur in discovery and what is their cost? (3) What has been the
effect of the 1993 amendments to the federal rules governing discovery? (4) Is
there a need for further rule changes and if so what direction should they
take? The reportiprovides detailed results of the questionnaire responses and
analyzes these research findings. In the addendum to the original report are
the results of an additional study by the authors of yariables expected to be
correlated with the total cost of litigation or with disposition time.

Donna Stienstra, Investigating Discovery: Findings from dan FJC Study, 37 No.
2 Judges' J. 10, 1998.

This is a very brief article summarizing the results of the study
featured in the above article, Discovery and Disclosure Practice, Problems, and
Proposals for Change. In particular, the author highlights the discussion of
discovery frequency and cost, discovery problems and their costs, the effects of
initial disclosure, and attorney views of further rule changes.

David F. Levi & Richard L. Marcus, Once More into the Breach: More
Reforms for the Federal Discovery Rules?, 37 No. 2 Judges' J. 8, 1998.

L.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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After providing a review of the past three decades of reform efforts
and sketching the Advisory Committee's efforts to date to identify and
evaluate possible further changes to the rules, the article describes areas in
which those changes are presently being contemplated and forecasts on the L
timing and course of this latest reform effort. The key part of this article is the
section discussing the consideration of possible amendments in the future.
Specifically, the Subcommittee, armed with the Advisory Committee's
empirical information that the most often told problems centered 'in the area
of document discovery and unduly long depositions, gave more detailed L
attention to a narrower list of possible amendments with an eye to presenting
specific language to the Advisory Committee in the Spring of 1998. The list of
possible amendments' contains possible efforts toward obtaining national
uniformity in the rules, establishing a "middle ground" on disclosure,
expanding the Rule 26(f) meet-and-confer session, removing the subject-
matter language from Rule 26(b)(1) or modifying its wording, encouraging the
linkin g of discovery cutoffs with trial dates, authorizing the courts to guard
against privilege waiver to facilitate document discovery, cost shifting,
developing standardized or pattern discovery tools, and others.' In closing, X

though, the author emphasizes that by and large, the advice'the Advisory
Committee has received indicates that discovery is functioning well in most
cases.

Carl Tobias, The Judicial Conference Report and the Conclusion of Federal
Civil Justice Reform, 175 F.R.D. 351, 1998. L

The author gives a descriptive analysis of the Judicial Conference
Report on civil justice reform. The article -describes the alternative program
recommended by the Judicial, Conference detailing the eight measures that
the judiciary is to implement, the three measures requiring congressional and r-
executive branch cooperation, the recommendations regarding the CJRA
principles and guidelines, and the recommendations regarding the CJRA
techniques. The Judicial Conference pledged that the judiciary would r
maintain efforts to increase the delivery of justice in civil litigation but
admonished that the courts will face numerous challenges relating to civil
justice reform, such as increasing speed of disposition while preserving the
quality of justice, striking an appropriate balance between national uniformity
and local option in the development of litigation procedures, and confronting
the practical limits to which general rules and procedures can be used to
manage litigation. Some criticisms involved the confusion over the life
expectancy of the actual act, the under-ambitious nature of the alternative
program, and the Conference's being overly protective of the federal
judiciary's prerogatives generally and of its role in the national rule revision l
process specifically as well as being too concerned about restoring the
procedural status quo that existed when Congress passed the CJRA.
Suggestions for the future include recommendations to attempt to identify
measures receiving experimentation in addition to those that the Judicial
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Conference delineated which reduced expense and delay in civil litigation, to
expeditiously incorporate in the Federal Rules of Civil Procedure the
requirements that were extremely effective and would be workable
nationwide, and to decide which statutory features, apart from those that the
Conference included in its alternative program, warrant continuing
application.

The Civil Justice Reform Act Advisory Group for the District of North
F Dakota, Third Annual Assessment of the Civil Justice Reform Act Advisory
L Group For the Plan Period July 1,. 1996 Through September 30, 1997, 73

N.D.L.R. 805,1997.

This article details the Advisory Group's third annual assessment of
the Civil Justice Expense Delay and Reduction Plan for the federal district of
North Dakota. While concluding that the court has done well on the whole
in processing civil cases, the Advisory Group's assessment targets for more

re, extensive discussion two of the Plan's provisions (concerning Rule 26
disclosures and ADR) as well as two new issues relating to civil case
processing -- professional civility and the feasibility of a random case
assignment system. Also, the article explores the effects of the CJRA'sEl expiration on the District's Plan and on the Advisory Group's existence.
Regarding Rule 26 disclosure and conference provisions, the Group

C recommends continued application of the current initial disclosure
L provisions with renewed emphasis on both proper use of the Rule 26(f)

conference and on the Rule's express flexibility for tailoring discovery to
r specific case needs. Regarding professional civility, the group stresses that

incivility is a serious problem that can affect litigation cost and delay, and
regarding random case assignment, the Group recommends against it. As for
CJRA, the Group urges the court to reconfirm the Plan's authority beyond the

L_, Act's expiration and to give its provisions greater visibility in this district, and
provides the court with a summary of what action the court might take to re-
establish the eleven basic Plan provisions. The article ends with a

Xl recommendation that the district courts continue to use iadvisory groups to
assess their dockets and propose recommendations for reducing cost and

EL delay.
Douglas K. Somerlot & Barry Mahoney, What are the Lessons of Civil Justice
Reform? Rethinking Brookings, The CJRA, RAND and State Initiatives, 37
No. 2 Judges' J 4, 1998.

This article gauges the significance of the CJRA relative to other
delay initiatives by comparing provisions of the act against the elements of
the delay reduction programs contained in Caseflow Management in the Trial
Court and Changing Times in Trial Courts, two publications which catalog

L the characteristics common to successful cost and delay reduction programs,
and by comparing the implementation of the CJRA with a similar initiative

r~

L
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that occurred in California in 1986. After a brief discussion on the creation of
the CJRA and RAND's principle conclusions from its study, the California
legislature's Trial Court Delay Reduction Act of 1986 is highlighted as a
program strikingly more successful than the federal initiative. Commenting L
on what made the California initiative work, the authors detail how the
California Judicial' Council retained the National Center for State Courts to C
assist in the development and implementation of the plans and their
evaluation and took advantage of the experience and, written materials of
those who had studied, delay reduction at the state court level throughout the V
process. Also mentioned are some additional characteristics that were very
significant in their presence in California and in their apparent absence from
the implementation of the CJRA: a very strong component of judicial !
leadership; strong staff involvement and camaraderie with judges; clear
standards' and goals; significant use of education and training during program
design and implementation; continuing communication among and between
the advisory grou ps, 'the court and staff, and the California Judicial Counsel;
and the adoptio Tof specific programs desigsed to deal with the accumulated
backlogs of pending cases. Possible themes for future cost and delay reforms
are also listed.''

Donna Stienstra, Judicial Perceptions of DCM and ADR in Five Court C

Demonstration Programs under the CJRA, 37 No. 2 Judges' J. 16, 1998.

This article discusses the five districts Congress designated as
demonstration districts pursuant to the CJRA and the Judicial Conference's
report on the experience of these demonstration projects. Two districts were
instructed to experiment with systems of differentiated case management that V
provide specifically for the assignment of cases to appropriate processing tracts
that operate under distinct and explicit rules, procedures, and time-frames for p
the completion on discovery and for trial. The other three districts were LI
instructed to experiment with various methods of reducing cost and delay in
civil litigation, including alternative dispute resolution. This article discusses
the two programs' individual goals, structures, requirements, and the results Lr

of their implementation. Furthermore, the judicial assessments for the two
programs are detailed and analyzed, focusing on the overall judicial support
for the program and its many successful benefits, a desire of the judges to
maintain the DCM and ADR programs, and their drive toward the
implementation of more such programs in other districts. [

Donna Stienstra, Molly Johnson & Patricia Lombard, Report to the Judicial
Conference Committee on Court Administration and Case Management: A
Study of the Five Demonstration Programs Established Under the Civil
Justice Reform Act of 1990, Federal Judicial Center, 1997.

The Civil Justice Reform Act of 1990 designated five federal district V
courts as demonstration districts. Two of these districts, the Western District

fL
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of Michigan and the Northern District of Ohio, were instructed to experiment
with systems of differentiated case management and the three other districts,
the Northern District of California, the Western District of Missouri and the
Northern District of West Virginia, were instructed to experiment with
various methods of reducing cost and delay in civil litigation, includingF alternative dispute resolution. This report presents the Judicial Conference's
findings on the experience of the courts under the demonstration program.
The report provides sufficient detail about each court to permit other districts
to consider whether the procedures illustrated by these courts would be
appropriate for them. The report describes the issues considered by each
district in designing their programs and the steps taken, such as staffing

L changes and budget adjustments, to implement them. It also discuses the
benefits the courts say they have realized from these programs. The report
also provides a synthesis that summarizes, across the districts, the findings on
the effectiveness of specific practices as implemented in these districts, since
courts' experiences converge in certain ways. The questions the report
addresses -- after first describing briefly the programs the courts adopted,

L relevant conditions in the districts, and the extent to which the courts have
implemented their programs -- are the following: have these programs
reduced litigation time and cost; what other benefits have the courts realized

L from these programs; what do these courts' experiences 'tell us about the
effectiveness of specific case management and ADR, practices; does the

fl effectiveness of the court's procedures vary by type of case; how is a case
L management tracking system different from individuali'zed case

management; how many cases are referred to ADR,;'dI ADR programs
promote settlement; what factors contribute to the'lefiectiveness of ADR; what

L are the effects of giving parties a choice of ADR options; land are any special
conditions necessary for implementing these prodgasrl.-r 1<~~~~~rM

D. Brock Hornby, Recent Judicial Conference Recommemndations for
Achieving Cost and Delay Reduction in the Federal Courts, 37 No. 2 Judges' J.
12,1998.

Among the CJRA's closing requirements was a stipulation for a
C final report from the Judicial Conference to Congress that would assess the

CJRA's effectiveness in attaining its goals and to identify any alternative
proposals that the Conference might endorse. This article examines the
alternatives offered by the Judicial Conference in, its May 1997 final report.
Although the Judicial Conference approved almost all the CJRA's principles
and techniques, it was not persuaded that they, as a lpackage, should be
mandated throughout the district courts, therefore it proposed continuation
of a number of the CJRA initiatives while also proffering a set of alternative
measures for reducing cost and delay. The alternatives addressed and
explained in the article are as follows- to continue the advisory group process
because such groups can still serve a valuable resource for the courts; to
maintain statistical reporting of caseflow management because there was an
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apparent correlation with lowering the number of cases pending more that
three years; to set early and firm trial dates and shorten discovery periods in
complex civil cases because it can reduce delay without increasing costs; to use L
magistrate judges where practical because they can provide great assistance in
reducing cost and delay; to expand the role of the chief justice in case
management since leadership is important to promoting efficient case
management; to promote intercircuit and intracircuit judicial assignments
through the use of visiting judges thereby enabling courts to set earlyaand
firm trial dates; to extend education efforts regarding efficient case l;
management to the entire legal community; and to use electronic
technologies in district courts as a method of saving a significant amount of
time andi cost., Furthermore, the Judicial Conference's report also included
three recommendations for consideration by Congress and the, executive
branch in order to create an even greater impact on case management: to
recognize the impact of judicial vacancies on litigation delay and to fill them
promptly; to consider the impact of new criminal and civil statutes on a
court's civil docket and resource requirements; andL to make available
sufficient courtroom space to manage cases. UJ
Edward D. Cavanagh, The Civil Justice Reform Act of 1990: Requiescat in
Pace, 173 F.R.D. 565, 1997. LJ

This article discusses the lessons to be learned from the CiJRA and
the RAND report. Calling the CJRA an unfortunate rush to judgment on the
problems afflicting the federal judicial system and how to solve it, the author
suggests better ways to address the problems with the civil justice system.
While feeling that the federal civil justice system is far from being on the
brink of imminent collapse, the author states that the experience with the
CJRA has underscored the fact that true procedural reform proceeds at a
glacial pace. Attempts to reform a national court system through local
initiatives are costly, confusing and, on balance, these drawbacks outweigh
the benefits that might be derived from local experimentation. The CJRA has
taught that what is needed are fewer local rules, and that the real causes of L
unnecessary expense and delay in the federal courts are the Speedy Trial Act,
the federalization of crime, the failure to allocate adequate resources to the
federal courts and the failure to fill judicial vacancies promptly. After
providing some background into the CJRA and an analysis of the RAND
report findings, the author addresses these "real causes of unnecessary 2
expense and delay" and offers solutions to those problems. As for,
recommendations for what to do with the sunsetting of the CJRA, the author
makes the following suggestions: to consider retaining two CJRA concepts - 1
court-annexed ADR programs and communication between bench and bar;
that the courts and Congress work to restore the peace that existed prior to the
CJRA; that future reform efforts be incremental, with rule changes that have
a clear rationale and address a specifically identified problem; and that the L
discovery abuse conversation be no longer viewed as a priority on the court
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reform agenda. The better topics to be put on the court reform agenda are the
civil class action megacase, proliferation of local rules, mandatory automatic
disclosure, and ADR. Suggestions for addressing this new court reform
agenda are detailed in the article with an emphasis on the caveat that any
reform efforts should be narrowly focused on specific issues where there is
empirical evidence that a problem exists.

Stephen N. Subrin, Fishing Expeditions Allowed: The Historical Background
on the 1938 Federal Discovery Rules, 39 B.C.L.R. 691, 1998.

This article, as the title'suggests, is a large historical piece, analyzing
the background behind the birth of discovery, starting with the Rules

UW Enabling Act debate and ending with the 1946 Supreme Court's promulgation
of a number of amendments, upon the advice of the Advisory Committee, as
an effort to complete the discovery revolution. Though absent of specific
numerical data, the article does discuss the genesis of cost and delay concerns
in the federal civil justice system, and the growth of that concern along withr the growth of discovery in civil procedure. Special insights are given into the
Advisory Committee's rules drafting process and the efficiency concerns that
went along with it, other contemporaneous misgivings about expanded

U discovery, the judicial reaction to the discovery reform, the 1946 liberalizing
amendments, and what future reformers can learni from the historic
discovery experience.

3.3 Other Legislative Activity

L Carl Tobias, Nearing the end of Federal Civil Justice Reform in Montana, 59
Mont. L. Rev. 95,1998.

1, After describing the CJRA and the programs the act generated, the
author discusses the Judicial Conference's report on the RAND Corporation's
findings and the Conference's proposed alternatives to the extension of theL7 pilot program. This alternative program is described by the author as
including eight measures that the judiciary is to effectuate, three approaches
which require congressional and executive branch cooperation, sixL recommendations regarding the CJRA principles and guidelines, and six
suggestions respecting thea CJRA techniques. After detailing the alternative
program, the author offers some constructive criticisms of the Judicial
Conference Report, specifically stating that the alternative program could
have been more ambitious by calling for the application of new means of
saving expense and time, that the Conference might have improved its report
by attempting to delineate other procedures that 'were effective in limiting
cost and delay, and that the Conference might also have attempted to clarify
whether the CJRA and procedures proscribed under the legislation actually
expired on 12/01/9`7. The article also discusses the Ninth Circuit District Local
Rules Review Cginirmittee's (LRRC) recent review of local district procedures

L-

L
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adopted by the fifteen districts in the Ninth Circuit to determine whether the
measures contravene, or duplicate, the Federal Rules or Acts of Congress, and
the results of the Montana District inquiry (concluding that the Montana
District's opt-out provision for securing consent to magistrate judge
jurisdiction in civil cases contravened a federal statute). These are the
author's conclusions and suggestions: that someone must promptly resolve
the doubt about the CJRA's expiration because lingering uncertainty as to its
continuing applicability and local measures adopted under it may be,'
complicating federal civil practice; that courts in the numerous districts could K
attempt to clarify uncertainty by abolishing local measures prescribed under
the CJRA which contravene the Federal Rules or' statutes; that thee Montana
District should change its procedure for securing consent to magistrate judge
jurisdiction in civil cases to conform with the recent Ninth Circuit opinion
which vlidated the Montana''Provision; and that the court should assess
the efficacy of iautomatic disclosure strictures and consider preparing a final E
evaluato o CJRA experX ,r4it.

Carl Tobias, Reforming Common Sense Legal Reforms, 30 Conn. L. Rev. 537,
1998.

This paper analyses various legal reform measures introduced at L
the outset of the 105th Congress and their possible adverse impacts on federal
civil litigation and the civil justice system. The reforms discussed are thee
Private Securities Litigation Reform Act (PSLRA), the products liability
reform bills, and the Attorney Accountability Act (AAA). After exploring the
origins and development of legal reforms, the article provides a critical
analysis of the new legal reform proposals. It criticizes the PSLRA for its l7
imposition of special pleading, sanctions, and class action requirements. The
AAA would seriously modify FRCPs 11 and 68 as well as FRE 702. And
products liability reform, by significantly changing substantive law, could
restrict federal court access and impose other disadvantages such as reducing
the number of lawsuits in which plaintiffs act as private attorneys-general 7l

and interfering with section 402a of the Restatement (Third) of Torts. The
author stresses how the CJRA's enactment exemplifies both'the need' to be
cautious and the dangers of legislating without accounting for prior reform V
initiatives. The adoption of new and often conflicting procedural strictures
and the interference with ongoing reform initiatives will impose greater
complexity, cost, and delay on the civil justice process and in civil lawsuits. -

In other words, the imposition of new strictures and'the interference with -L
continuing reforms, which can be attributed to the PSLRA and which could
result from the AAA and thelrproducts liability measure, may well have '
effects that are diametrically oposed to those which Congress intended in
passing the Judicial Improvements Act (JIA) and the CJRA. Thoeymay further
erode the 'primacy of the, national revision process that the JIA was meant to
restore, while increasing the cost and delay the CJRA was supposed to reduce.
As a conclusion' to the articlel the author notes that the only legal reform

---
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L which in fact became law was the PSLRA and it has had a number of
detrimental impacts on continuing reform efforts, specific lawsuits, and the
civil justice process. He urges Congress to discontinue implementing the
PSLRA's provisions which conflict, and he strongly advises against any
reintroduction of the AAA and products liability bills since they, too, can

F have a detrimental impact with continuing reforms.

Sheila M. Murphy, Bernard E. Drew & Ron Spears, The "New" Discovery
Rules: Measuring Predictions with Reality, 86 Ill. B. J. 368, 1998.

This article is a "judge's-eye view" of the 1996 Illinois discovery
7 rule amendments two years after their implementation. The judges conclude
L that fears that the amendments would be unworkable and cause a litigation

boom have proven unfounded. These 1996 amendments were consistent
with a nationwide trend in state and federal courts to put judges in charge of
the discovery process to reduce delay and costs of litigation. Litigators feared
that this combination of changes would lead to a floodgate of litigation

r seeking good cause exceptions, additional discovery, or sanctions. However,
K there have been very few court contests over the new rules, and few appellate

cases thus far have addressed them. A review of the statistics over the past
few years show a steady reduction of time for case disposition in much of the
state, but it is still difficult to say whether discovery reform has reduced the
cost of litigation. According to the judges, some changes, such as form

L interrogatories (Rule 213(j)), can save time and money to litigants, however,
overall cost savings for discovery may not result unless the court actively
manages the process. The article goes on to discuss some of the recent cases
that have surfaced regarding the amendments and also discusses the realities
of judicial case management and concludes that judges must be leaders in
requiring compliance and exercise the options for sanctions for the process to
truly work at saving time and money.

John Heaps & Kathryn Taylor, The Abuser pays: The Control of Unwarranted
L"x0, Discovery, 41 N.Y.L.Sch.L.Rev. 615, 1997.

This article looks at the crisis in the English civil justice system,
with particular regard to the problems associated with discovery.
Highlighting the key differences in discovery procedure between England and
the United States and the contemporary problems in the discovery process in
England, it looks at the proposals for reform made in July 1996 as a result of
the Review of Civil Justice by Lord Woolf. The authors state that by

E recognizing and using the potential which sophisticated costs orders have for
A influencing the conduct of litigants, courts in both England and the U.S. can

make substantial in-roads to curbing discovery abuse. After giving
introductory background information on the differences between civil

L litigation in the U.S. and England, the authors examine Lord Woolf's
recommendations which most closely relate to the curbing of the substantial
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problems associated with discovery. Woolf's principled approach to civil
justice reform discusses changes to the pleadings process and methods of case
management which together will help aid in reforming the discovery process.
The general scope of documentary discovery, both in terms of what may be
sought and what must be disclosed, will also be curtailed by new rules.
Holding the whole Woolf-Inquiry-system together, though, seems to be costs
orders as sanctions. The court's power to make appropriate orders as to costs
can deter litigants from behaving improperly or unreasonably, can encourage
them to behave responsibly, and can discourage excess in the litigation 0

process.

4. Federal Rules of Civil Procedure

Donna Stienstra, Implementation of Disclosure in United States District
Courts, with Specific Attention to Courts; Responses to Selected
Amendments to Federal Rule of Civil Procedure 26, Federal Judicial Center, Li

March 30, 1998.

This report is an update to the March 28, 1997 report on the federal
district courts' responses to the 1993 amendment to FRCP 26. The heart of
this report, as in last year's report, is an attached table, which is based on the
courts' local rules, general orders, and CJRA plans and which describes for
each court which of five key provisions of Rule 26 are in effect -- FRCP
26(a)(1) initial disclosure; 26(a)(2) expert disclosure; 26(a)(3) pretrial disclosure;
26(d) timing and sequence of discovery; and 26(f) meeting of counsel and
written discovery plan. In using the attached table, it will be clear which
subsections of Rule 26 are in effect inmeach district and which are not. For
courts opting out of one or more of the federal rule requirements covered by
this table, it is indicated whether a similar requirement exists in local rules or
CJRA plans. The table is best used as an overview of the courts' responses to t

amended Rule 26 and their disclosure requirements. Users who need to
know specific requirements - for example, attorneys handling cases in federal
courts - should not rely on the table or cite it as legal authority. In addition to L
the major district-by-district table, Table 1 provides a numerical summary
detailing the number of courts in which-specified subsections of FRCP 26 are
and are not in effect, and Table 2 highlights the implementation of FRCP
26(a)(1) in the fourteen largest district courts.

Thomas E. Willging, Donna Stienstra, John Shapard & Dean Miletich, An
Empirical Study of Discovery and Disclosure Practice Under the 1993 Federal
Rule Amendments, 39 B.C.L.R. 525, 1998.

This article presents finding from a national survey of attorneys
based on questions covering four broad areas of inquiry: (1) How much
discovery is there and how much does it cost? (2) What kinds of problems
occur in discovery and what are their, costs? (3) What has been the effect of the
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1993 amendments to the federal rules governing discovery? (4) Is there a need
for further rule changes and if so, what direction should they take? The data

EI for these areas of inquiry were collected by asking 12 specific questions derived
L from these four general topics. A summary and a detailed analysis of the

answers to these questions are provided in the article, and detailed tables help
readers understand the empirical data. In particular, the article makes the
following relevant conclusions: for most cases discovery costs are modest and
perceived as proportional to parties' needs and the stakes of the case;L monetary stakes in the case had the strongest relationship to the total
litigation costs and duration; 4% of litigation expenses are attributable to
discovery problems; disposition time was shorter in cases in, which attorneys

L reported that initial disclosure had taken place pursuant to a local or national
rule or a judge's order; altering discovery cutoffs may not reduce litigation
disposition time; initial disclosure seldom replaces discovery entirely; initial
disclosure decreased litigation expense, time from filing to disposition, the
amount of discovery, and the number of discovery disputes; initial disclosure
increased overall procedural fairness, the fairness of' the case outcome, and

f the prospects of settlement;'there is an increase in litigation expenses for 27%
of the attorneys who used expert disclosure, but slightly more attorneys (31%)
reported'decreased liti'gation expenses; depositions accounted for by far the

L greatest amount of discovery@ expense, followed by expert disclosure 'and
discovery, document production, interrogatories, initial'c'pdtiscdosure and
discovery planning or meetng, in that order; as 'the percentage of total costs
attributable to depositions increased so did case duration, While when initial
'disclosure was used, case duration was shorter;, he' size and billing method of
a law practice were associated with increased costs or' disposition time; and

L nonuniformity of the"disclosure rules creates seriouls orrlmoderate problems.
Additional data is preseted and critiqued, and sug" estions for further reform

E are offered.

Paul v. Niemeyer, Here We Go Again: Are the Federal Discovery Rules
r Really in Need of Amendment?, 39 B.C.L.R. 517, 1998.

Paul Niemeyer, the chair of the Civil Rules Advisory Committee,
7 states the results of his 1996-1997 reexamination of the discovery rules in this

article. The Committee engaged the Federal Judicial Center to study the
expense of discovery and related questions, and the results of that study are

7 detailed in the article. This data from the Federal Judicial Center along with
additional data the Committee collected from the RAND Institute for Civil
Justice which analyzed the effect on discovery costs of early case management,

C early disclosure, good faith efforts in resolving discovery disputes, limiting
Lu interrogatories, and shortening discovery cutoff time, was presented and

analyzed by experienced lawyers at the Boston Conference which took place at
Boston College Law School1on September 4-5, 1997. Attorney opinions, ideas
and proposals about the data are also detailed in this article. The Boston
Conference provided the Civil Rules Advisory Committee and the larger

,
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legal community with an unprecedented single source of data, historical
information, ideas and proposals for discovery reform. In an, effort to distill a
Conference consensus about the data, opinions and ideas, the following C

conclusions, as well as a few others, were made: the desire for information in L

connection with the resolution of civil disputes was nearly universal;
discovery is now working effectively and efficiently in a majority of the cases;
in cases where discovery was actively used, it was thought to be unnecessarily
expensive and burdensome, with the most concern being for the length,
number and cost of depositions and the cost and effort involved with
document productions; where mandatory disclosure has been practiced, it is
generally liked and found to lessen the cost of litigation; and overwhelming
support is found for national uniformity of the discovery rules. The author
suggests that the Committee consider a three-level discovery process to
address the concerns expressed at the Boston Conference. ,

Robert E. Oliphant, Four Years of Experience with Rule 26(A)(1): The Rule is
Alive and Well, 24 Wm. Mitchell L. Rev. 323, 1998.

This article first describes the background, nature and scope of FRCP
24(a)(1) and thenhprovides an analysis regarding the controversy surrounding
the mandatory disclosure provision. The remaining parts of the article
focuses on the District of Minnesota, and attempts to assess the impact of the
rule on that district. In an effort to further its assessment of the rulers impact
on the District of jLinnesota and to address the many claims made by critics of
the rule, the article offers th results of two surveys - one is an attorney and
litigant survey commissioned, by the Civil Justice Reform Act Advisory
Group for the District of Minnesota in 1996, and the other is a survey of
federal judges and judicial magistrates in the district conducted by the author
during November and December 1997. As for the issues of cost and delay,
survey results are gathered in the attorney survey, but the author notes that L
he is puzzled by the results and that further exploration is needed. Another
problem with the survey's cost/delay analysis is that it fails to collect data on
how much the rule may have increased costs among those lawyers reporting L

an increase. The judicial survey reported that the district judges responding
to the survey found the rule to have a positive impact on litigation,
improving the overall quality of justice, and enabling lawyers to evaluate
their cases faster and avoid wasteful activity.

Marie Cordisco Leary & Thomas E. Willging, Numerical and Durational
Limitations on Discovery Events as Adopted in Federal Local Rules and State
Practices, Federal Judicial Center, 1998. f

This report details the research the authors conducted on numerical
and durational limitations on interrogatories and depositions as adopted in p
federal local rules and state practices. A memorandum summarizes the
results and two tables follow which display in detail the results of that

L
Ei
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L research. For each of the 94 federal districts, Table 1 describes the district's
local rule or practice regarding numerical limitations on interrogatories,

C numerical limitations on depositions, and durational limits on depositions.
L Table 2 uses the same format to provide examples of state rules or practices

limiting interrogatories and depositions as located on Westlaw. TheL summary provides a numerical breakdown with percentages of, all the
variations analyzed and highlights particular noteworthy provisions in
various districts or states. The study also contains empirical data on the

L application of durational limits on depositions. The data was gathered from a
national survey of attorneys about depositions and problems with depositions
in a recently terminated federal case. The data gave some systematic
information about the operation of durational limits on depositions, but the
researchers were unable to find evidence that such limits have achieved their
intended effects -- the data indicate that durational limits on depositions have
not reduced the length of depositions or the number of problems with long
depositions to levels experienced byv courts without such limits.
Furthermore, togive the Discovery Subcommnittee a closer look at one
district's experience, the authors gathered anecdotal information about the
Southern District of Florida's pilot program that imposed a six-hour

r limitation on depositions absent court order or agreement of the parties and
non-party witness. Based on the input from parties and attorney on their
experience with the pilot program, the advisory committee voted to extend
the pilot program beyond its scheduled expiration and to recommend

L adoption of thd six-hour limitation on depositions as at local rule' Comments
from objectors and proponents of the program are also contained' in the

r report.

5. Alternative Dispute Resolution

L 5.1 In General

r Supreme Judicial Court / Trial Court Standing Committee on Dispute
L Resolution for the Chief Justice for Administration and Management of the

Trial Court, Report to the Legislature on the Impact of Alternative Dispute
Resolution on the Massachusetts Trial Court, published by the Supreme

L Judicial Court / Trial Court Standing Committee on Dispute Resolution, 1998.

This is a comprehensive report answering the legislature of
Massachusetts' request for information about the value of ADR to the
Massachusetts Trial Court. The report summarizes the current and pending
policies of the Supreme Judicial Court and the Trial Court with respect to
ADR, describes the trial court's current ADR programs and their impact, and
reports the key findings of empirical studies evaluating court connected ADR
in Massachusetts and elsewhere. The report shows the Massachusetts courts
are making use of ADR, and ADR makes an increasingly important
contribution to court operations. The report contains a comprehensive

L
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review of numerous ADR programs and reveals that thousands of cases Li
involving civil actions are resolved or simplified every year by the use of
court-connected ADR. The report goes to show how judges and other court
personnel have come to depend on ADR services as a necessary ingredient in LI
a healthy and efficient public justice system. The report presents evidence of
how, as part of an integrated case management system, ADR can and does r
save time and money for the public and can help the courts to operate more
efficiently. Results of studies and surveys conducted and reported on in this
paper demonstrate that the greatest benefit of using ADR is user satisfaction,
but there is also strong evidence that ADR improves the pace of litigation, LI
produces high settlement rates, and produces more durable agreements.
Some studies also show that ADR reduces court workload, court costs and L

litigant costs. This report measures the impact of ADR services on the
Massachusetts court through evaluation studies and surveys. It provides an
overview of the ADR research, produces summaries of the research on the E
impact of ADR, lists ADR programs in the Superior and District Courts and
provides a listlof articles regarding the use of ADR by the legal profession and
in business.

Edwin J. Wesely, Reflections on Court-Annexed ADR in the Eastern and
Southern Districts of New York, 37 No. 2 Judges' J. 33, 1998.

This article discusses the benefits and weaknesses of ADR as
demonstrated by the history of its use, specifically in two districts of New v
York. Commending ADR as a good way for litigants to serve their own
interests by resolving litigations consentually and usually in less time and at
less cost than by trial and appeal, he feels that court-annexed mediation
should be voluntary, mandatory when ordered by a judicial officer, -and not
mandatory across the board in all cases or particular classes of cases. He
elaborates on this idea in the article. The article details the successes of the
Eastern District's Civil Justice Reform Act Plan's authorized volunteer and
mandatory referral of specific types of cases to early neutral evaluation r
(volunteers for the party are accepted into the program if both parties
consent). It also highlights the successes of the District's voluntary mediation
and mandatory, nonbinding, court-annexed arbitration programs under its
CJRA plan. Likewise, the article discusses the success of the Southern LI
District's mandatory mediation program for civil cases involving money
damages only, which led to the settlement of all the issues in 982 of the 1229 F

mediated cases since August 1992 (an 80% success rate). Other issues L
discussed are the importance of availing voluntary mediation to those who
want it, how judicial officers should order mandatory mediation when they K
feel the case should mediate, and the usefulness of special masters referrals. LI
The author also lists helpful factors to consider when referring cases to
mediation or some other form of ADR.
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L David B. Lipsky & Ronald L. Seeber, In Search of Control: The Corporate
Embrace of ADR, 1 U. Pa. J. Lab. & Employment L. 133, 1998.

This article discusses the results of a survey conducted of general
counsel of the Fortune 1000 corporations. The objective of the survey was to
obtain comprehensive information about each corporation's use of ADR.

Li The article discusses the survey's results regarding respondents' experiences
with 8 forms of ADR and the reasons for the use of those forms of ADR. Twor of the more significant forces that appear to be driving corporations to use
ADR are the cost of litigation and the length of time needed to reach
resolution of the dispute. Almost all of the survey respondents believed it
was cheaper and more time-efficient to use ADR rather than rely on the
courts. The most often cited reason for using mediation was that the process
allows parties to resolve the dispute themselves. Parties have greater control
over the dispute resolution process, find it to be more satisfactory than
litigation, and feel that it preserves good relationships. In general, however,
the support for arbitration is not as strong as the support for mediation. Also,
there are several key reasons why corporations choose not to use ADR: some
respondents find ADR too difficult to initiate; some are discouraged because
the ADR processes are not usually confined to legal rules; some fear ther inability to appeal a decision made by arbitrators because federal courts have
been inclined to defer to such decisions; some feel that the arbitration process
is beginning to match litigation in costliness and complexity; and a surprising
number of respondents Hacked trust and confidence in ADR neutrals,
especially arbitrators. The article also discusses the likelihood the companies

- will use ADR to solvespecific types of disputes in the future. It is predicted
Lj by the respondents that the use of both mediation and arbitration will grow

substantially in ony e'ployment and commercial/contract disputes, and will
be used less freq corporate finance and financial reorganization

disputes.
in Matthew A. Tenerowicz, "'Case Dismisses"-Or Is It? Sanctions for Failure to

Participate in Court-Mandated ADR, 13 Ohio St. J. Disp. Resol. 975,1998.

The goal of this article was to answer the question 'what are the
appropriate sanctions when a party fails to participate in court-ordered
ADR?'. In order to answer this question, the article first examines and
explains a court's authority to mandate such participation, since mandated
participation is seen by some as an infringement of the constitutional right to
trial by jury. Specifically, the article discusses Rule 16 authority, statutory
authority, as well as inherent authority in the courts. Next, the article
attempts to shed some light on the good faith standard - what type of
participation is, or even should be, required of parties when ordered by the
court to participate in good faith. Finally, the article closes with an

L examination of the goals and policies behind imposing sanctions. The article

L

L



Page 22 L
also proposes an objective standard under which appropriate sanctions may
be determined.

Geoffrey P. Miller, The Legal-Economic Analysis of Comparative Civil
Procedure, 45 Am. J. Comp. L. 905, 1997.

This article uses a comparative analysis of civil procedure to
examine dispute-resolution systems from different jurisdictions in an effort
to identify similarities and differences of the particular systems. It is the,
author's opinion that such a process can encourage law reform. WithL the L

goal of creating an efficient system that minimizes the sum of, the costs of
erroneous results land the costs of the applicable procedures, the article
commences to perform various cost-benefit analyses for different measures to
reduce delay and increase settlement, methods of streamlining the
procedures, and harmonization. K
5.2 Summary Jury Trial

Ann E. Woodley, Strengthening the Summary Jury Trial: A Proposal to L
Increase its Effectiveness and Encourage Uniformity in its Use, 12 Ohio St. J.
Disp. Resol. 541, 1997.

This is the second article of a two-part series designed to first save,
and then strengthen, the summary jury trial device. This article discusses
four categories of issues that affect the willingness of courts and lawyers to use L
this device, as well as its likely success: (1) the lack of uniformity in the
applicable rulesand the use of the process; (2) the lack of necessary limitations
on time and expense, the inequality of participation by the parties and other
factors affecting the reliability of the SJT verdict; (3) the lack of guidance for
the courts, including the lack of guidance in choosing appropriate cases for
SJTs; uncertainty about the types of available sanctions and under what
circumstances they should be imposed; uncertainty about whether SJT
verdicts should ever be binding, and if so, under what circumstances;
uncertainty about whether the judge or magistrate who conducted the SJT
should preside over the -actual trial when the SJT dies not result in
settlement; and uncertainty about whether SJT jurors should be excluded L
from serving at subsequent trials; (4) the other barriers to the use and
effectiveness of SJTs. It is the conclusion of the article that all of these issues,
if left unresolved, will result in the SJT's failure to achieve the result
intended by its creation: reduction of the time and cost involved in litigation
by fostering settlement. Therefore, to enhance this settlement device and
encourage uniform treatment of it, this article analyzes these issues and
proposes solutions in the form of a model local court rule.

L'
L
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5.3 Mediation

Robert J. Niemic, Mediation in Bankruptcy: The Federal Judicial Center
Survey of Mediation Participants. Report to the Advisory Committee on
Bankruptcy Rules of the Judicial Conference of the United States, Federal
Judicial Center, 1998.L.

This article details the results of a survey questionnaire developed
by the Federal Judicial Center to gather empirical information for the

L Advisory Committee to help them determine whether to consider rules
changes that would govern mediation of bankruptcy matters. The goal of the
survey was to determine the extent and severity of any problems regarding
mediation conducted after judicial referral. Counsel and mediators who had
participated in the mediation of one or more bankruptcy matters after judicial
referral pursuant to local bankruptcy rules or procedures during the three-
year period before May 1997 were mailed the survey. The survey results
identified substantial problems with the following issues: mediator
disclosure of confidential information; confidentiality requirements
preventing bankruptcy judges from learning facts or issues needed for proper

r judicial approval of settlements; ex parte contacts between the mediator and
L judge; mediator's failure to timely disclose conflicts of interest; mediator's

bias or prejudice; mediator not being a "disinterested person"; connections
between the mediator and judge; and connections between, the mediator and
the U.S. Trustee. The survey also inquired about several other issues of
interest to the committee: sua sponte referrals to mediators; referrals over the
objection of a party; mediator's fees being paid by the bankruptcy estate; and
mediator's role in formulating reorganization. 'This section, of the article
discusses the incidence of these problems with the mediation process as
observed or perceived by mediation participants who responded to the
questionnaire. The discussion and tables provided-in thearticle describe the
extent of these problems as identified by counsel and: mediators separately.

Elizabeth R. Kosier, Mediation in Nebraska: An Innovative Past, ASpirited
Present, and a Provocative Future, 31 Creighton L. Rev. 183, 1997.

This article reviews the development, growth, and aspirations of
Nebraska's dispute resolution system. The article also outlines present and

F- future challenges in Nebraska, as well as some issues that are emerging as a
L natural consequence of system development. This dispute resolution system

is viewed nationally as an innovative public-private partnership. According
to the author, its hybrid decentralized, collaborative-but-independent
structure is a remarkably efficient model for statewide integration and
program development. Nebraska's model is based on a theoretical premise
derived from a principled, interest-based negotiation approach. The system
assures quality through proper mediation training, maintenance of high
standards, layers of evaluation and performance gauging. The article goes on
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to describe program implementation of statutory principles and details the L
statewide program results regarding how the program is working. As for
emerging issues and challenges, the most pervasive issue in the state, C

according to the author, resides in the arena of mediator competency and V
standards of conduct. Also of concern is the need to dispel myths compelling
people to decline opportunities to mediate. Cultural competency is also an,
on-going challenge both for mediators and for programs. The article Li
concludes with a discussion df future trends in the field of dispute resolution. C

6. Differentiated Case Management all

Gail Carter, Is Differentiated Case Management Working in the U.S. District L
Courts?, 37 No. 2 Judges' J. 38, 1998.

This current study presents one of the few comparative analyses of K
DCM systems in the federal district courts with a purpose of assessing the
impact of DCM on civil case management. It investigates whether courts
that implemented comprehensive DCM systems to meet the requirements of
the CJRA managed their civil caseloads more effectively than did courts that
did not have DCM programs. The findings indicate that courts that instituted
DCM systems showed reductions in the average age of the pending civil
caseload and the median time from filing to disposition of civil cases.
However, no improvement occurred in the number of pending civil cases
and the median time from issue to trial. The author comments, though, that
the likely impact of DCM is better measured by the average age and
disposition time of the civil caseload. The improvement in average age and
disposition time suggests that DCM can be an effective case management tool
in federal district courts. The study employed a quasi-experimental impact
research design with a statistically constructed control group to determine the
impact of DCM on civil case processing, whereby district courts with DCM
programs were compared to district courts without DCM. The civil case
management of these two groups was compared before and after
implementation of DCM, with the difference in the results for the two groups F
representing the impact of DCM.

Edward D. Cavanagh, A Model for Using Magistrate Judges to Help Mitigate F
Delay in Federal District Courts, 37 No. 2 Judges' J. 68, 1998.

This article offers the Eastern District of New York's approach to F
case management as a model for reduction of litigation costs and delays.
Specifically, it is the district's use of magistrate judges to lessen court costs and
delays. The District has had great success with the use of magistrate judges in
discovery disputes. By referring or mandating discovery disputes to
magistrate judges, litigants get prompt access to a judicial officer and prompt F
resolution of discovery disputes. Provisions for informal presentation of L
issues and prompt decisions have achieved significant cost savings and
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L reduced delay. Greater utilization of magistrate judges has also produced
significant side benefits by opening the lines of communication between
bench and bar and by creating greater uniformity in discovery practice and in
decisions on discovery disputes. In the District, magistrate judges routinely
hold status conferences, supervise settlement discussions, and entertain a
myriad of pretrial motions involving joinder, transfer, extensions of time,

L and Daubert issues, among others. Also, according to the author, magistrate
judges may be especially useful in settlement discussions in nonjury casesE where the judge is the trier of fact and for that reason is uncomfortable with
any involvement in settlement'negotiations.

L 7. Bankruptcy Procedure i

Stephen R. Wirth & Joseph P. Mitchell, A Uniform Structural Basis for
Nationwide Authorization of Bankruptcy Court-Annexed Mediation, 6. Am.
Bankr. Inst. L. Rev. 213, 1998.

This article analyzes the emerging use of bankruptcy mediation
programs and discusses the legal and practical bases for such use in an effort
to encourage the enactment of the National Bankruptcy Review
Commission's proposal to create a uniform structural basis for mediation in
bankruptcy courts. Part I considers the basic characteristics of mediation and
bankruptcy mediation programs. Part II reviews how some bankruptcy courts
interpret statutory language to glean authority for the use of the mediation
process and reviews the Commission's proposal to create a uniform
structural basis for mediation in bankruptcy courts. Due to the ill-defined
statutory language regarding a bankruptcy court's authority for the use of
mediation and the lack of specific guidelines, there has been serious
reluctance to implement mediation programs. However, the Commission's

L proposal is a first step in moving many bankruptcy courts into the
mainstream trend of using mediation as a method of dispute resolution and
will cure them of this phobia. Part III discusses the benefits mediation
techniques would have on chapter 11 as a cost and delay minimizer. And
part IV suggests additional changes to the proposed system that will facilitate

E bankruptcy mediation programs, in an effort to illustrate how these revisions
L can improve chapter 11ls effectiveness by markedly reducing the typical

duration of its cases. In this section, some of the characteristics of the more
documented and established existing case management programs regarding
chapter 11 cases which have been adopted by bankruptcy courts pursuant to
local bankruptcy rule, general order or informal programs, are highlighted.

Anne M. Burr, Building Reform From the Bottom Up: Formulating Local
Rules for Bankruptcy Court-Annexed Mediation, 12 Ohio St. J. Disp. Resol.
311, 1997.
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This article proposes guidelines for developing local rules for L

bankruptcy court-annexed ADR programs, particularly court-annexed
mediation, that would help make bankruptcy proceedings more time and cost
efficient. First, the article examines ADR as it has evolved in the federal
district courts. It reviews legislation encouraging the development of
mediation and arbitration and the problems encountered by the district courts
in implementing ADR. Next, the article examines ADR as applied in the FL
bankruptcy courts. d It reviews bankruptcy legislation supporting ADR,
mediation and arbitration as they are practiced in bankruptcy court and
special problems encountered by the use of ADR in bankruptcy. Then theL
article examines types of bankruptcy disputes successfully resolved by ADR
programs. Following this, the article focuses on bankruptcy court-annexed L

mediation, examining the advantages of court-annexed mediation over
arbitration and litigation as well as the common characteristics of bankruptcy
court-annexed mediation programs. Finally, the article closes with proposed
guidelines for developing local rules on bankruptcy court-annexed
mediation.

8. Other Publications, Sources, and Articles. (The following articles,
while not focusing on court cost and delay in the United States federal civil
justice system, may be of interest because of their broader policy arguments on L
civil justice reform and related issues):

Honorable Peter W. Agnes, Jr., Some Observations and Suggestions C
Regarding the Settlement Activities of Massachusetts Trial Judges, 31 Suffolk
U. L. Rev. 263, 1997. L
Carl West Anderson, An Appeal for Practical Appellate Reform, 37 No. 2
Judges' J. 28, 1998.

Mark C. Cawley, The Right Result for the Wrong Reasons: Permitting
Aggregation of Claims Under 28 U.S.C. § 1367 in Multi-Plaintiff Diversity
Litigation, 73 Notre Dame L. Rev. 1045, 1998.

Robert W. Clore, Texas Rule of Civil Procedure 166a(i): A New Weapon for
Texas Defendants, 29 St. Mary's L. J. 813, 1998.

Daniel J. Dorward, The Forum Non Conveniens Doctrine and the Judicial
Protection of Multinational Corporations From Forum Shopping Plaintiffs,
19 U. Pa. J. Int'l Econ. L. 141, 1998.

Peter Gottwald, Civil Procedure Reform in Germany, 45 Am. J. Comp. L. 753, Li
1997.

,Samuel R. Gross, We Could Pass a Law . . . What Might Happen if Contingent L
Legal Fees Were Banned, 47 DePaul L. Rev. 321, 1998.

Li
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Cassondra E. Joseph, The Scope of Mediator Immunity: When Mediators Can
Invoke Absolute Immunity, 12 Ohio St. J. Disp. Resol. 629, 1997.

John Lande, Failing Faith in Litigation? A Survey of Business Lawyers' and
Executives' Opinions, 3 Harv. Neg. L. Rev. 1, 1998.

Daniel Soulez Lariviere, Overview of the Problems of French Civil
Procedure, 45 Am. J. Comp. L. 737, 1997.

Amy Leonetti, Expert Opinion Pleading: Any Merit to Special Certificate of
Merit?, 1997 B.Y.U.L.R. 537, 1997.

National Bankruptcy Review Commission, Bankruptcy: The Next Twenty
Years, National Bankruptcy Review Commission Final Report, Oct. 20, 1997.

Carl Tobias, Judicial Selection in a Time of Divided Government, 47 Emory L.
J. 527, 1998.

Carl Tobias, The Judicial Vacancy Conundrum in the Ninth Circuit, 63 Brook
L.Rev. 1283, 1997.

Vincenzo Varano, Civil Procedure Reform in Italy, 45 Am. J. Comp. L. 657,
1997.
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